BOUGHT WITH THE INCOME 
FROM THE 

SAGE ENDOWMENT FUND 

THE GIFT OF 



1891 



.-rA 



.Z.:^..d^..f.^. ^^:WZ. 

9963 




3 1924 092 567 258 





Cornell University 
Library 



The original of this book is in 
the Cornell University Library. 

There are no known copyright restrictions in 
the United States on the use of the text. 



http://www.archive.org/details/cu31924092567258 



STREET RAILWAY LAW 

VOL III 



A CQMPREHENSIVE WORKING COMPENDIUM 



IMPORTANT STREET RAILWAY DECISIONS IN ALL PARTS OF THE 
COUNTRY, COVERING PRACTICALLY ALL NEW LEGAL QUES- 
TIONS, INCLUDING PROMOTION, CHARTER, CONSTRUCTION, 
EQUIPMENT AND MAINTENANCE PROBLEMS, GENERAL 
. RELATIONS TO THE PUBLIC AND TO OTHER ROADS, 
RIGHTS AND DUTIES AS TO PASSENGERS AND 
EMPLOYES, WITH MANY OTHER POINTS 
BROUGHT OUT IN THE LARGE NUM- 
BER OF CONTROVERSIES WHICH 
DAILY ARISE IN THE OPER- 
ATION OF STREET 
RAILWAYS 



FOR 

MANAGERS 

AND 

OPERATING, LEGAL AND CLAIM DEPARTMENTS 



COMPILBD FOR THE STRBBT RAILWAY REVIBW 
BY 

J. L. ROSENBERGER, A. M., LL. B., 

OF THB CHICAGO BAR. 



CHICAGO 

WINDSOR & KENFIELD PUBLISHING CO. 

1901 



PREFACE. 



One of the accompaniments of the present era of street railway 
advancement is a vast amount of harassing and costly ligitation. 
Changes in motive power and speed, with extensions in new 
directions, have given rise to many new and important questions, 
as they have also re-opened others that had about come to be con- 
sidered settled. Managers, as well as attorneys and claim agents, 
need to be posted on the decisions of the courts. Nay more, it 
would be money saved if every employe understood better the 
legal duties imposed upon him and owed by the company to the 
public generally. 

This litigation and need of information furnish the material 
and field for this volume. It tells what the courts have been de- 
ciding in language that can be understood by all". In its prepar- 
ation, the constant aim has been to omit nothing vital, to cover 
all points of interest of both law and fact; to give as much space 
as necessary to new and exceptionally important points, yet, on 
the whole, to be as brief as possible without sacrificing anything 
of practical value. It is much more full and comprehensive than 
an ordinary digest would be, and is at the same time in about the 
aame proportion less bulky and more readable than would be the 
several volumes that would be required to report the same cases in 
full. It is probably all that managers or other street railway 
officers will care for in the way of reports on the cases covered, 
while such attorneys as desire to see and use full opinions, when 
the occasion requires, will find it a good medium for locating such 
as they want, as well as a convenient handbook for many other 
purposes. 

The arrangement chronologically and something of the style are 
attributable to the fact that the work was originally prepared for 
publication in the Legal Department of the "Street Railway 
Review." However, it is believed that there will be more gain 
than loss in this last fact. The index, which has been prepared 
with a good deal of care, will make the contents of the book 
readily available. 

May, 1901. 
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PROOF OF CARE ON PART OF FOOT TRAVELER RE- 
QUIRED. 

Matlies V. Lowell, Lawrence & Haverhill Street Railway (Mass.), 
59 N. E. Rep. ^^. Jan. 4, 1901. 
A foot traveler whose course is across the tracks of a street 
railway, the supreme judicial court of Massachusetts holds, must 
exercise care to avoid being hurt by the cars, and if he is struck 
by a car and injured or killed, there can be no recovery, in a suit 
against the railway company for damages, unless the plaintiff shows 
by affirmative evidence that the traveler was in the exercise of due 
diligence to avoid injury. And, further, when the whole evidence 
has no tendency to show care on the part of the traveler, but, on 
the contrary, shows that he was careless, it is the duty of the court 
to direct a verdict for the defendant. 



SUFFICIENT DILIGENCE TO MAINTAIN TRACK IN 
SAFE CONDITION. 

Casper v. Dry Dock, East Broadway & Battery Railroad Co. 
(N. Y. Sup.), 6y N. Y. Supp. 805. Dec. 31, 1900. 
Assuming in this case that there was evidence to go to the jury 
that at about 12 o'clock in the day a rail had become loosened, so 
that the plaintiff's foot was caught, between the rail and the pave- 
ment, and that proof of this fact, unexplained, justified an infer- 
ence of negligence, the first appellate division of the supreme court 
of New York holds that this presumption was rebutted, so that it 
was proper to direct a verdict for the defendant where the evidence 
showed that employes were constantly inspecting the road, and re- 
pairs were promptly made; that several trips had been made over 
it that day, before the accident, to ascertain if anything was out of 
order; that at about 11 o'clock an inspector had observed that there 
were two holes that needed spikes, and had immediately reported 
same by a note which he sent by a conductor, and that the repair 
was made shortly after I o'clock, or within about an hour after the 
accident. 
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EXEMPTION FROM OBLIGATION TO PAVE BETWEEN 

TRACKS. 

Wood V. Common Council of City of Binghamton (N. Y.), 56 N. 

Y. Supp. 105. Feb. 4, 1899. 

This was an action brought by certain taxpayers to restrain the 
collection of taxes for the expense of paving a street, between the 
rails of the track of the Binghamton Railroad Company and two 
feet in width outside such tracks, and to compel said company to 
pay such expense, less the cost of paying one foot in width between 
the rails, which it had already paid. 

Now, while it concedes it to be true that this company became 
vested with all the rights of certain other companies at the time of 
their consolidation, and that the statutes under which the several 
companies were organized did not impose an obligation to pave 
streets, yet the trial term of the supreme court of New York holds 
that the omission in such statutes to require the companies to pave 
did not vest in them or their successor, the Binghamton Railroad 
Company, any right to be perpetually exempted from such obliga- 
tion, if the legislature should impose it, the power to impose such 
obligation at any time being given the legislature by the state con- 
stitution. 

The term "vested rights," the court holds further, relates to prop- 
erty rights, and does not embrace within its meaning the immu- 
nity or exemption created by an omission in the statute under 
which the incorporation was effected, to impose a liability for the 
paving of streets used and occupied by a street surface railroad. 

And, if nothing further appeared in the case, the court says that 
the plaintiffs would be entitled to the relief sought, for the reason 
that, under the general railroad law as amended, it would be the 
duty of the defendant railroad company to pay the expense of pav- 
ing between the rails and two feet in width outside thereof, and the 
city of Binghamton would have no power to assess such expense 
upon the abutting owners or the city at large. 

But one of the defenses of the company was that it was exempt 
from the duty to pave required by section 98 of the provisions of 
the general railroad law by. virtue of a contract or contracts made 
with the common council of the city, in 1892, which the legislature 
confirmed, ratified, or legalized in 1893, which contract required the 
company to pay one-fifth of the expense of paving and repairing 
between the rails of its tracks and to erect poles of a certain de- 
scription which might be used by the city for the purpose of string- 
ing electric light and fire-alarm wires, etc., and this legalizing act 
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the court holds valid and of the effect contended for by the com- 
pany, so that it was entitled to judgment dismissing the complaint 
on the merits, though the action of the common council alone 
would have no such effect, being unauthorized. 



RIGHTS WHERE TELEPHONE AND ELECTRIC RAIL- 
WAY COMPANIES USE SAME STREETS. . 

Birmingham Traction Co. v. Southern Bell Telephone & Tele- 
graph Co. (Ala.), 24 So. Rep. 731. Oct. 29, 1898; 
In this case a bill was filed by the last named company praying 
that an injunction be issued restraining and enjoining the traction 
company, its officers and agents, from so constructing its line of 
poles and wires on and along certain streets as to interfere with, 
hurt, harm or injure the complainant's telephone property, service 
wires and poles; and an injunction was granted. 

To begin with, in considering the case, the supreme court of Ala- 
bama says that it does not understand that it was insisted that the 
telephone company had the exclusive right to the city streets for 
the purpose of operating its telephone system. No company under 
ordinary circumstances, can assert and maintain a right to the ex- 
clusive enjoyment of a public street. Such a monopoly the law 
does not favor. 

In the same vein, the court goes on to say, that, while it is prob- 
ably true that two electric systems of the kind under consideration 
cannot be constructed in and operated along the same street — un- 
less it be of uncommon width — without inflicting some incidental 
injury or damage, the one to the other, it may be safely stated as 
applicable to all conditions, that no one public corporation of the 
kind should be given a monopoly to the exclusion of the others in 
the use of the streets of a city. Ordinarily, it holds, such privileges 
should be granted, equal with and not superior to other like enter- 
prises established for the use of the public; and when two are 
authorized by law to use the same street, it should be with the ex- 
press or implied condition, that each shall respect the rights and 
interests of the other, and occasion, no unnecessary harm the one 
to the other. 

At the same time, while the court does not decide that prior oc- 
cupancy of a street by a telephone company confers any superior 
privileges, it does insist that it may certainly be considered in denial 
of a street railway company's usurpation of superior rights in the 
street. 
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It also holds that where the unwarranted usurpation of a railway 
company amounts to a trespass upon a telephone company's rights, 
which is recurrent and continuous, a court of equity will interfere 
by injunction. 

Besides this, it says that the authority of a court of equity to 
grant and maintain an injunction in such a case may be rested on 
that other ground of chancery jurisdiction, that such courts will 
interfere to control such corporations as these, to keep them within 
the line of theii authority and subject to law, in order to prevent 
such usurpations as were here complained "of. 



NO PRESCRIBED RATE OF SPEED. 

FuUerton v. Metropolitan Street Railway Co. (N. Y.), 55 N. Y. 

Supp. 1068. Feb. ID, 1899. 

There is no statute, says the first appellate division of the supreme 
court of New York, which prescribes the rate of speed at which one 
may run a car through the streets of the city of New York, and, 
therefore, except in extreme cases, it cannot be laid down that to 
run a car at any given rate of speed in any place constitutes negli- 
gence, as matter of law. It is not intended to say, it continues, that 
a rate of speed cannot be so great that, taken in connection with all 
the circumstances, the court would not be required to hold that it 
constituted negligence of itself; but circumstances which would 
warrant such a holding would be extreme. Ordinarily, the question 
whether the speed constituted negligence is a question of fact, to be 
determined by the jury in view of the surrounding conditions at the 
time. All these things are to be taken into consideration. 

The duty of the driver of the car is to manage it in a reasonably 
prudent and careful manner, having in view all the conditions which 
surround him at the particular place where he is; and whether in 
this case he did so manage his car the court holds was to be deter- 
mined by the situation as it was then exposed by the evidence pre- 
sented in the case. More particularly, it hold that when it is made to 
appear that a heavy car, operated by machinery, running upon a 
steep down grade in a populous street of a city, is permitted to ac- 
quire such a rate of speed that it cannot be stopped in a distance of 
40 feet, if necessity requires, the question of negligence is for the 
jury, and should not be determined as a legal proposition by the 
court. 

While there happened to be no one on the street at the time in 
question, yet, the court says, it was clearly the duty of the motor- 
man to keep his car under reasonable control, so that he could man- 
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age it with sufficient promptness to stop it promptly, if occasion 
arose to do so. 

' While there must be conceded to vehicles of this kind a right to 
run at a considerable rate of speed, yet, continues the court, that 
rate of speed must in all cases be such as is reasonable and safe, in 
view of the correlative rights of other persons upon the streets. 
Those living upon the streets have the right to be upon them, not 
only to go backward and forward, but to cross them, as their neces- 
sities, business, and even pleasure, may require; and the cars run- 
ning along the street must be managed so as to give such persons 
a reasonable opportunity to exercise their rights in the streets, if 
they use ordinary care in doing so; To that end, it is clearly the 
duty of the persons controlling the movements of such a vehicle to 
keep the car under such control as to be able to check its speed, 
or bring it to a standstill, in time to avoid injury to those persons 
who have occasion to be upon the street. To do this involves, not 
only the duty of regulating the speed of the car so that it may be 
stopped within a reasonable time, but of giving such a strict atten- 
tion to the situation as to be able to use the appliances for bring- 
ing the car to a stop without unnecessary delay. What conditions 
must exist, to establish proper care, in view of those duties, in any 
given case, cannot be laid down as a matter of law. They must be 
questions of fact, to be determined by the jury. 

It is safe to say, however, adds the court, that if the jury should 
find that a motorman permitted the speed of his car to be so accel- 
erated upon a down grade, where it would be naturally difificult to 
control it, that he was not able to bring it to a stop in the time usu- 
ally taken for that purpose, when the car was running at the ordi- 
nary rate of speed, he would be guilty of negligence, for which his 
employer would be responsible. 



HAD RIGHT TO SUPPOSE BOY WOULD REMAIN 
WHERE HE WAS. 

O'Rourke v. New Orleans City & Lake Railroad Co. (La.), 25 So. 

Rep. 323. Mar. 7, 1899. Rehearing denied Mar. 20, 1899. 

Here it appears that a boy 11 years of age, standing at night on 
the oflf side of the down-town track of the defendant's street rail- 
way, waiting for a car on the up-town track (which was furthest 
from him) to pass, and, that car having passed, without looking up 
the track nearest him, to see whether or not it was safe to cross, 
stepped on the track, 12 or 15 feet in front of an aproaching down- 
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town car, tripped and fell, having his foot crushed. This, the su- 
preme court of Louisiana holds, was a case of want of care on the 
boy's part, barring recovery of damages; it being shown that, not- 
withstanding effort on the part of the motoneer to arrest the car, 
it could not be done in that distance. 

The motoneer had a right, the court particularly holds, to sup-- 
pose that the boy was waiting for his car to pass, and to expect that 
he would remain where he was out of danger until it had passed. 

The projection above the rail only half an inch of an unbeveled 
plank, placed between the rails of a street railway track, the court 
further holds, constitutes no such faulty construction or dangerous 
obstruction as would justify holding the street railway company re- 
sponsible in damages because of a person tripping over the same 
and falling, all that is required of municipal corporations being that 
they keep the streets in a reasonably safe condition for a person 
exercising ordinary care and prudence, which rule can hardly be 
extended further as to street railways. 



RISKS ASSUMED BY CONDUCTOR. 

Pikesville, Reistertown & Emory Grove Railroad of Baltimore 

County V. State, to Use of Russell (Md.), 42 Atl. Rep. 214. Dec. 

20, 1898. 

In accepting the employment of an electric railway company as 
conductor, the court of appeals of Maryland holds, a person takes 
upon himself all such risks as are usually incident to the service, 
and also such other risks as are known to him or are discernible 
by ordinary care on his part. He is obliged to observe and guard 
himself against danger from the poles as properly or apparently 
located. On the other hand, where a pole has been negligently 
and improperly placed, so that thereby the usual risks of the service 
are increased, and if such misplacement is not apparent to the con- 
ductor with the exercise of reasonable care, and is not in fact 
known to him, the court holds, he is under no obligation to pro- 
tect himself against such increased risk. In such case, the increased 
danger being hidden and secret, no rule of law demands that he 
shall look out for it. 

Applying these principles to this case, where the poles along the 
road were apparently placed in line, as is usual with such poles, and 
at the apparent distance of about two feet, eight inches from the 
track, but one of the poles was seven inches closer, the court holds 
that for the increased risk consequent therefrom the conductor was 
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not bound to look out, unless he knew of the location of the pole, 
or ought reasonably to have known it, or unless it was obvious. 

Taking up next the contention that the conductor in question, as 
matter of law, was guilty of contributory negligence in attempting 
to collect fares on the side next to the poles, the court says that he 
was a new man, and knew of no rules on the subject, and was not 
informed there were any. His duty was to collect fares, and he was 
not directed on which side of the car he was to do it. If, therefore, 
he chose to collect the fares on the pole side, for any reason, the 
court continues, his obligations as to taking care of himself were 
not thereby enhanced. He was bound in any case to look out for 
the poles as they ought to have been and apparently were located 
but the use of the pole side of the car did not impose upon him the 
duty of knowing what he did not and could not reasonably know. 
If he did not know of the misplaced pole, and the increased risk 
growing out of its misplacement, there was no reason why he 
should not collect fares on the pole side, so long as he was careful 
to protect himself from all the apparent danger he incurred in so 
doing. 

In all such cases, adds the court, the question of the negligence 
of the parties should be submitted to the jury, for them to deter- 
mine from all the facts offered in evidence whether either or both 
of the parties had been guilty of negligence, in consequence of 
which the accident happened. 



ACCEPTED ORDINANCE A VALID CONTRACT CON- 
TROLLING LIBILITY FOR STREET IMPROVEMENTS. 

West Chicago Street Railroad Co. v. City of Chicago (111.), S3_N. 

E. Rep. 112. Feb. 17, 1899. 

On July 30, 1883, there were three street railway companies oper- 
ating street railways in the different divisions of the city of Chicago; 
and an ordinance was then passed providing for the payment of an 
annual car license by said companies. Section 2 of said ordinance 
provided as follows: "Each one of said railway companies shall 
hereafter, as respects the filling, grading, paving and otherwise im- 
proving or repairing the streets or parts of streets upon which it 
has constructed its railways, or any of them, fill, grade, pave and 
keep in good repair, during all of the time the privilege of using said 
streets or parts of said streets shall extend, eight feet in width where 
a single track is used or sixteen feet in width where a double track 
is used, the said eight or sixteen feet to include the railway track or 
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tracks, in accordance with such ordinance as the city council may 
pass respecting such filling, grading, paving or repairing; and the 
same shall be done by the railway companies with like material, in 
like manner and at the same time as required as to the rest of 
said street not embraced in the eight or sixteen feet in width, 
except that it may use stone as authorized, or such other material 
as may hereafter be authorized by the city council, * * * for the 
space between the rails of each track." In consideration of the 
acceptance of said ordinance by the companies, the right to main- 
tian and operate their railways was extended 20 years. 

This, the supreme court of Illinois holds, made a valid contract 
between the plaintiflf company and the city establishing the share 
or proportion of the former's contribution for the purpose of grad- 
ing and paving a street, so as to preclude the imposition upon it 
of additional burdens therefor. 

The language of the ordinance, the court holds, can only be con- 
strued as fixing and specifying the duties of the railway company 
in regard or with respect to all such improvements; and it means 
that, when the company constructs its railway through a street or 
a part of it, it shall fill, grade, pave, and keep in repair the width 
specified. 



STREETS MUST BE MAINTAINED IN REASONABLY 
SAFE CONDITION. 

Citizens' Street Railroad Co. v. Ballard (Ind.), 52 N. E. Rep. 729. 

Jan. 24, 1899. 

The apellate court of Indiana, in affirming a judgment against the 
street railroad company, holds that the trial judge properly in- 
structed the jury that the decedent had the right to presume, and 
to act on the presumption, unless he had krf&wledge to the con- 
trary, that the street was in a reasonably safe condition for travel 
by him if he used due care ; and the fact that he knew or had reason 
to believe the street unsafe would not perclude him from using the 
street, but in such case he must use care proportioned to the danger 
of which he knew or had reason to apprehend; and if he did not 
know or had reason to apprehend danger, or knew it, and used care 
proportioned to the known or reasonably apprehended danger, 
and notwithstanding such care was injured, then, so far as contribu- 
tory negligence was concerned, there might be a recovery. 

Even if the street railway was built under a contract with the 
county commissioners, when the highway became a part of the city. 
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the court holds, it was the duty of the company to maintain its track 
so as to preserve the public highway in a reasonably safe condition 
for public use and travel; and that it was its duty to do this whether 
there was any ordinance requiring it to be done or not. In other 
words, it says that it was the duty of the company to keep its tracks 
in such condition as not to render the highway unsafe for the public, 
regardless of any privilege granted or attempted to be granted by 
the board of commissioners; and that this duty continued as long 
as the remained a public highway, no matter within what jurisdic- 
tion it might be. 

The cases cited by counsel denying the right of a municipality to 
impose additional burdens to those provided for in the contract with 
the municipality the court says are not in point. Requiring a street 
railway company to keep its tracks in such condition as not to in- 
terfere with the public use of the street, it insists, is quite a different 
thing from requiring the company to make a certain kind of im- 
provement prescribed by the municipality, and not provided for in 
the original contract between the ocmpany and the city. 



TOWN COULD NOT EXEMPT FROM TAXATION, s 

South Covington & Cincinnati Street Railway Co. v. Town of 

Bellevue (Ky.), 49 S. W. Rep. 23. Jan. 13, 1899. 

This was an action brought to enjoin the collection of certain 
taxes. Involved, especially, was a town ordinance, which provided, 
among other things, that, "in consideration of said reduction of 
fares between the town of Bellevue and the city of Cincinnati, and 
the city of Cincinnati and Bellevue, and in consideration of equip- 
ping said line with electric power, and so insuring rapid transit 
over said line, the South Covington and Cincinnati Street Railway 
Company is hereby released from any and all obligations to keep 
any part of the streets occupied by its track in the town of Bellevue 
in repair, and is released from the payment of car license except as 
hereinafter provided, and from the payment of taxes of any and 
every kind, except an ad valorem tax upon its real estate and per- 
sonal property." 

In affirming a judgment in favor of the town, the court of ap- 
peals of Kentucky holds that a provision in the charter of the town 
that the board of trustees should not grant any special privilege to 
any person, corporation, or company, nor exempt any such person 
or persons from the payment of an annual tax, prohibited the 
town from making the contract claimed by the street railway com- 
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pany; and, besides, that the new constitution, which was at the 
time in full force, would also seem to prevent the making of any 
such contract; and that, for these two reasons, the contract, even 
if it attempted to exempt the value of the company's franchise from 
taxation, would be null and void. 

Moreover, the court expresses the opinion that a fair construc- 
tion of the contract only exempts the company from the payment 
of a license tax or fee proper; that is a specific tax for the privilege, 
without regard to its value. And it says that section 4077 of the . 
Kentucky Statutes does not levy a tax for such purpose, but merely 
fixes a basis for determining the value of certain franchises; and 
that it was wholly immaterial, so far as this action was concerned, 
whether the town authorities of Bellevue were bound to adopt the 
state valuation as the value of the franchise for city taxation or 
not, though, as matter of law, the valuation by the state board of 
the property was, in law, conclusive as to its value for city assess- 
ment. 



PASSENGERS NOT REQUIRED TO EXERCISE SAME 
CARE AS CONDUCTORS. 

Cobb v. Lindell Street Railway Co. (Mo.), 50 S. W. Rep. 310. 
Mar. 7, 1899. 

On the trial of this case the defendant asked that the jury be 
instructed that, if the accident resulted in a mutual mistake of the 
plaintiff and the conductor in relation to the signals that passed 
between them, and if the mistake was such as reasonably prudent 
persons in like circumstances might make, the plaintiff could not 
recover damages. But the judge modified the instruction to read 
that if it was such a mistake "as a reasonably prudent passenger 
and a careful and skillful conductor, exercising a very high de- 
gree of care, would make under like circumstances, then the 
plaintiff could not recover." By doing this, it will be observed, 
he laid down one degree of care incumbent on the passenger and 
a higher degree of care on the carrier's servant. And now the su- 
preme court of Missouri holds that he made no mistake when he 
drew the demarkation between the degree of care that devolved on 
the passenger and that which devolved on the conductor. 

The degree of care that a railroad company is bound to exercise 
tor the safety of its passengers, the court holds, is not limited to 
the construction and equipment of the road, but includes service 
also. 
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Moreover, the court says that the position taken by the de- 
fendant all through this case seemed to assume that the plaintiff 
was bound to know as much about the movements of the train as 
the conductor himself; but, it declares, the law did not charge her 
with such knowledge. 

It also holds that it was negligence to start the car with a violent 
motion while she was in the act of alighting, even if she was slow 
in her movements. But, it adds, that if it could be inferred, from 
the petition, that the accident resulted from an attempt of the plain- 
tiff to alight while the car was moving, that would be the end 
of her case. And then it says that the petition distinctly stated that 
the car had so nearly stopped that its motion was scarcely percep- 
tible, and that its sudden and violent starting while she was in the 
act of alighting was the cause of her fall, and holds that the petition 
was sufficient to support a verdict for the plaintiff. 



GLANCING UP AND DOWN STREET FROM SIDEWALK 
NOT ENOUGH. 

Hickman v. Nassau Electric Railroad Co. (N. Y.), 56 N. Y. 
Supp. 7SI. Jan. 3, 1899. 

To hold that a woman 56 years of age, in good health and in 
the possession of her faculties, with an unobstructed view of a 
street railway track for a distance of several blocks, has met the 
obligation resting upon her of exercising reasonable care, when she 
has glanced up and down the street from the sidewalk, and then, 
with no further exercise of her faculties, walks slowly and delib- 
erately upon the track, with an approaching car fully in view, 
with its bell ringing, the second appellate division of the supreme 
court of New York pronounces absurd. 

This, the court goes on to say, was not an accident at a crowded 
street crossing, where the rights of the parties were equal, and 
where the company was charged with the duty of having its cars 
in full control, so that while the company was then, as at all times, 
charged with the duty of exercising a reasonable degree of care in 
operating its cars, the plaintiff, the court holds, had no right to 
assume that the car would be in such control that the motorman 
would be able to protect her against her own negligence. 

Nor does the court think that the motorman was bound to as- 
sume that this plaintiff, in broad daylight, would continue to ad- 
vance until she should be in a position of danger. She was walk- 
ing slowly; she could stop anywhere within two or three feet gf 
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the car, and allow it to pass in safety; and, the court insists, unless 
there was something in her conduct to indicate, an intention of 
crossing regardless of the approach of the car, the motorman 
was not bound to assume that she would recklessly or heedlessly 
walk into the danger. 

It is not enough, continues the court, that the plaintiff should 
merely look in both directions; she must look for the purpose of 
seeing if there is danger; and if her rate of progress in passing over 
the danger point is so slow that a car, in traveling at a reasonable 
rate of speed, may be reasonably expected to have come within 
view, and in such a position as to cause danger, she is not excused 
from the duty of using her eyes because she may at some previous 
time have, discharged this duty. 

Moreover, the fact, if it was a fact, that the plaintiflf was some- 
what hard of hearing, the court holds, only increased her obliga- 
tion to m.ake such use of her eyes as was intended, to avoid danger. 

Plaintiffs, it adds, have some duties to perform. 



PROVISION AS TO FARES IN ACCEPTED ORDINANCE 
HELD OBLIGATORY. 

People v. Suburban Railroad Co. (111.), 53 N. E. Rep. 349. Feb. 
17, 1899. Rehearing denied April 7, 1899. 

A village ordinance granting to a street railway company au- 
thority to enter upon its streets and construct and operate its 
road there, provided that, the fare charged shall not be above a 
certain amount, the acceptance of the ordinance, and the enjoy- 
ment of the benefits of its provisions by the company, the supreme 
court of Illinois holds, must be regarded as establishing, so far as 
the company is concerned, and as estopping it to deny, that the 
exaction of a greater sum for the transportation of passengers 
than said maximum is an unreasonable exaction, and unjust dis- 
crimination against those of the public who may desire to travel 
over said road. 

The fact that the ordinance requires that the company shall 
formally accept it as conditioned, the court holds, has no effect to 
render the grant a mere private contract, and that there is noth- 
ing in the nature of the duty in question rendering it impracticable 
to enforce the performance of it by writ of mandamus. 

Furthermore, if any consideration could be deemed necessary, 
the court holds that the privilege of entering upon the streets of 
the village, and erecting poles, stringing wires thereon, and con- 
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structing and operating the road by electricity upon and along 
such streets would constitute ample consideration to render the 
obligations imposed by the ordinance binding. 

That one of the points covered by such restriction of fares is 
beyond the company's own line, the court apparently does not 
think makes any difference, if the company has made running 
arrangements with other companies, and is engaged in transport- 
ing its passengers, by means of its own cars and the cars of con- 
necting lines, to said point, especially where the purpose is merely 
to prevent a discrimination in rates charged in said village and 
those charged at a specified other place on said company's road, 
for transportation to said point off its road. 

Referring to article 1 1 of section 12, of the constitution of the 
state, the supreme court says that it vests in the general assembly 
ample authority to enact laws to prevent extortion and unjust dis- 
crimination in the rates charged for the transportation of passen- 
gers by street railways, and that, notwithstanding the fact that the 
general assembly has not enacted legislation to carry this provision 
of the constitution into operation, yet the provision cannot be 
otherwise regarded than as a declaration of the sovereign power 
that a corporation operating a street railway owes it aj a duty to 
the public to demand only reasonable prices for transportation of 
passengers, and to serve the public without unjust discrimination. 



JUST COMPENSATION FOR USE OF TRACKS. 

Grand Avenue Railway Co. v. Citizens' Railway Co. (Mo.), 50 S. 
W. Rep. 305. Mar. 21, 1899. 

This was a proceeding by the plaintiff company, a street railw&y 
corporation of the city of St. Louis, to determine the compensation 
it must pay the defendant company, under a city ordinance, for the 
use, of the latter company's tracks between certain points. Both com- 
panies objected to the award. The plaintiff company, on the ground 
that the amount was excessive. The defendant company, because 
too small, in that among other things,, no damages were allowed it 
for its loss of business by reason of the competition in a field it 
had occupied as a pioneer, and for the reason that the plaintiff com- 
pany was not required to pay its proportion of the license or fran- 
chise tax imposed upon the defendant company by the city for the 
privilege of constructing and operating its road. 

Now, if the defendant company had an exclusive right to occupy 
this street with its tracks, the supreme court of Missouri says, 
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its right to compensation for loss of profits from competition 
would not be a question admitting of discussion; but the contrary, 
it holds, was absolutely true. When it received its franchise to 
construct its road and carry passengers for hire, the court maintains, 
it was not an exclusive right, and under the laws in force, could 
not be. 

The court says that streets are dedicated for public use, and the 
trust is confided to the municipality to preserve them for that 
purpose only, so that it necessarily follows that it would have 
been competent to have granted a rival corporation the right to 
lay its tracks also on that street, and no action would have accrued 
to the defendant company for the diversion of its business by rea- 
son of this competition. For this reason, and because, in addition, 
the defendant company accepted its franchise under a contract to 
permit any other road to use its tracks, the court holds that the 
idea of compensation for loss of profits from competition must 
be banished. 

It also holds that, inasmuch as the rights to use a part of the de- 
fendant company's tracks did not make the plaintiff company a 
joint owner of its franchise, it need not pay any portion of its 
franchise tax. 

Furthermore, the damages recoverable being limited, by the 
charter of the city to "just compensation," the court holds that the 
law excluded not only the diminution of profits by reason of com- 
pensation, but as well also the delays, inconveniences, and jolts 
arising from permitting one road to cross another, as the right of 
crossihg in a public highway is an absolute one, and cannot be 
made the basis for an allowance of damages. 

Then, the court declares, it is the value of the trackage occupied, 
and not its cost, which must form the basis of the computation of 
the compensation to be allowed. 

Here, after such value was ascertained, the plaintiff company 
was required to pay interest at 6 per cent on one-half thereof. It 
was also required to pay one-half of the annual taxes, half of the 
annual cost of repairs and maintenance of the tracks on the de- 
fendant company's own estimate, one-half of the cost of sanding, 
watering, cleaning, and salting the tracks, and one-half of the 
cost of renewing said tracks and granite and wood paving when- 
ever said renewals should be required, the plaintiff company being 
required to give a bond for $15,000 conditional that it would pay 
its said part of the cost of said renewals. Besides this, and the 
plaintiff company, having at its own expense, constructed the 



STREET RAILWAY LAW. 21 

switches and connections with the tracks of the defendant com- 
pany where their roads intersected, it was required to maintain the 
same, and keep switchmen at each, and employed at all hours when 
trains were running, and pay the same. The plaintiff company 
was also forbidden to hinder or delay the defendant company in 
the use of its tracks, and whenever the cars of both companies 
approached the intersection the defendant company was given the 
right of way. 

These items, the supreme court holds, covered all the grounds 
upon which compensation could be lawfully allowed. 



INJURY OF INTENDED BOY PASSENGER RIDING IN 
PLACE OF DANGER. 

Udell V. Citizens' Street Railroad Co. (Ind.), 52 N. E. Rep. 799. 

Feb. IS, 1899. 

A boy, finding an open street car which he wished to take 
crowded, went, on the suggestion of a bystander, to the left-hand 
side, got upon the forward part of the car, a trailer, placing his feet 
on the boxing of the axle, and holding onto a portion of a seat 
with his hands. He neither paid any fare, nor offered to do so, 
nor was he asked for his fare by any employe of the company. He 
had a nickel in his pocket, with which he could have paid such fare, 
and he intended to do so, if asked for it. He rode in the place de- 
scribed, in a stooping position, on the outside of the car, for about 
three-fourths of a mile, and until he arrived where he intended to 
get off and the car began to slow up. Here he was unable to retain 
his hold and fell off, and was run over by the wheels of the trailer. 
It further appears that on the left-hand side of the car there was no 
step or other means of entrance, and wooden strips extnded from 
end to end, to prevent the ingress or egress of passengers. Be- 
sides, no passengers had been invited to enter the car on that side 
that day; the boy had not made his presence known to any of the 
employes of the company, and none of them saw him when the 
train was in the act of starting, or while he was hanging on the out- 
side of the trailer after the train was under way, although they 
might have seen him, if they had made an examination of that side 
of the car. 

Upon a careful review of these facts, giving to the conduct of the 
boy the most favorable construction, the supreme court of Indiana 
holds that they do not sustain the proposition that he was a passen- 
ger upon the company's car, to whom it owed the duty of safe car- 
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riage and immunity from injury. It says: He was not in a place 
intended for passengers. He was not received as a passenger. His 
presence on the car was not made known to the company's agents 
and servants. He did not conduct himself as a passenger. 

The company's servants, the court continues, were not required 
to search for trespassers before starting the cars, and it was not 
bound to discover the boy, and remove him from the perilous situ- 
ation in which he had voluntarily placed himself. 

The distressing consequences of the boy's act in standing on the 
outside of the car, or the iron boxing of the axle, it insists, could 
liot be said to be the result of any act or omission of the company 
or its employes. 

The circumstance that the boy had a nickel in his pocket, with 
v^hich to pay his fare when called upon, it further holds, did not 
make him a passenger. If he did not intend to pay his fare unless 
called upon, and left the car, or attempted to leave it, without pay- 
ing his fare, it says that fact of itself would be entitled to weight in 
determining the question of his right on the car. 

Moreover, as the special verdict failed to show that the boy was 
a passenger, the court declares that the rules concerning the over- 
loading of street cars and the duty of street car companies to pas- 
sengers did not apply. 

Nor does the court consider that the fact that the boy was but a 
child aged eight years and seven months made him any less a tres- 
passer, if the other facts found compelled the conclusion that he 
was wrongfully upon the car. ' 

If, after an ineflfectual attempt to get on the car at a proper and 
usual place, he abandoned that intention and became a trespasses, 
the court holds, he lost the right to that measure of care and pro- 
tection which a carrier of passengers is required to extend to one 
who seeks to be carried as a passengr. 

A judgment for the defendant is affirmed. 



LEAVING SEAT INSIDE TO STAND UPON PLATFORM. 

Terre Haute Electric Railway Co. v. Lauer (Ind.), 52 N. E. Rep. 

703. Jan. 26, 1899. 

The law applicable to this case was fairly stated, the appellate 
court of Indiana holds, in this instruction of judge to jury: "If you 
find from the evidence in the cause that the plaintiflf was a pas- 
senger on one of defendant's cars, and was occupying a seat inside, 
in a safe place; and you further find that said car was crowded with 
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passengers, and all the seats were taken, and that the plaintiff arose 
and vacated his seat to accommodate some lady passengers who 
had entered the car, and that, on account of the crowded condition 
of said car, instead of standing therein he voluntarily left it and 
passed out to the platform, and remained standing on the outside, 
where the accident occurred— then as to whether or not in so con- 
ducting himself he was guilty of negligence is a question of fact, 
which I submit to you. If his conduct in this respect, in doing 
what he did under the circumstances, was the conduct of an or- 
dinarily prudent and cautious man, then he was not guilty of negli- 
gence. If, on the other hand, in going out upon the platform, un- 
der the circumstances, he did that which a prudent and cautious 
person would and ought not to do, then he would be guilty of neg- 
ligence." 

The appellate court says that it is not negligence per se (in itself) 
for a passenger to ride upon a platform of a street car, going there 
directly from the street, or from the inside of the car. The court 
will not presume that it is dangerous to ride upon the rear plat- 
form of a street car. 

Furthermore, whether one ride on the platform of his own mo- 
tion, or upon the request of the conductor, the court holds, would 
not be material. The rule, it says, would be the same in either in- 
stance. 

Here the contention on behalf of the company was, not that it 
was negligence in itself for a passenger to ride on the rear platform 
of a street car, but that it was negligence for the one who had sued 
it to leave a place of safety, which he was occupying, for a place 
obviously more or less dangerous, upon a general request of the 
conductor, such as a request that some of the gentlemen should va- 
cate their seats in favor of ladies, who had boarded the car, and 
stand upon the platform. 

To this, the court replies that it thinks it clear that it is the duty 
of the passenger to follow the reasonable instructions, and rely on 
the judgment, of those in charge of the car, in regard to moving 
from one part of the car to another, unless it is apparent to the pas- 
senger that the movement would be attended with danger. The 
fact that this particular passenger had responded to a general re- 
quest, which appealed to him as directly as to any one else in the 
car, the court holds, should not deprive him of any right he would 
have had, growing out of a compliance with a request addressed to 
him individually. 

To the further objection that the request was unreasonable, the 
court answers that the request to gentlemen to vacate seats occu- 
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pied by them in a crowded public conveyance, in favor of ladies, 
who would otherwise stand, is not, in this country, so regarded. 

The conductor represents the company in the management of the 
car, so far as concerns the location of passengers. A request from 
one clothed with authority is practically equivalent to a direction. 



CONSENT OF ABUTTERS NOT NECESSARY TO AC- 
QUIRE USE OF OTHER ROADS. 

IngersoU v. Nassau Electric Railroad Co. (N. Y.), 52 N. E. Rep. 

545. Jan. 10, 1899. 

Since 1839 there has been a statute in the state of New York pro- 
viding that "it shall be lawful hereafter for any railroad corpora- 
tion to contract with any other railroad corporation, for the use 
of their respective roads, and thereafter to use the same in such 
manner as may be prescribed in such contract." This provision is 
now incorporated into section 78 of the railroad law. But it has 
been left until this case for the judicial consideration by the highest 
( burt of the state of the question of whether it is in conflict with t^c 
constitutional proviso that "no law shall authorize the construc- 
tion or operation of a street railroad except upon the condition that 
the consent of the owners of one-half in value" of abutting prop- 
erty be first obtained, and with state statutes requiring the consent 
of such abutters to the construction or operation of such railroads, 
extensions or branches thereof. The conclusion reached sustains 
the statute. 

After reviewing the legislation of the state upon the subject of 
consents, the court of appeals says that it is evident that the legisla- 
ture, from the beginning to the end of this general legislation, has 
never intended to require consents of local authorities or property 
owners to the operation by one railroad company of its cars over 
the tracks of another railroad company by virtue of a traffic con- 
tract with such other railroad company, but that it intended to re- 
quire such consents only to the construction, maintenance, or oper- 
ation of new railroad tracks constituting either main lines, 
branches, or extensions. 

By the general railroad law, the court says, in order to acquire 
the right to construct, extend, or operate a railroad upon a public 
street there must be obtained — First, consent of the municipal au- 
thorities; second, consent of a majority in interest of the abutting 
owners, or, if that cannot be had, the consent of the appellate di- 
vision of the supreme court of the state. When these consents 
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have been obtained, and the railroad corporation obtaining them 
has in all other respects complied with the commands of the gen- 
eral railroad law, it acquires what is known as a franchise, and one 
of the important features of that franchise consists in the right to 
contract with another corporation for the use of its tracks, which 
right becomes a part of the franchise — a right that neither the mu- 
nicipality nor the abutting owner can take away or impair. 

Upon the subject of the granting of similar franchises, the court 
says that the state constitution has been the subject of amendment, 
and later of revision, but no single sentence can be pointed out that 
indicates a purpose of changing the established public policy so far 
as it authorizes railroad corporations to contract with other rail- 
road corporations for the use of their roads. 

It is well settled, further says the court in this case, that a per- 
fected railroad franchise, constituted either by direct legislative 
grant or by consent of local authorities and property owners in 
pursuance of the constitution and general laws, especially when fol- 
lowed by actual construction and operation, is a property right that 
cannot be afterwards taken away or diminished, either by subse- 
quent constitutional amendment or by legislative or municipal ac- 
tion, except ih the exercise of the police power or the right of emi- 
nent domain. 

Salability is an essential element of property, and the destruc- 
tion or diminution thereof is a taking of property that cannot be 
done except through the exercise of the eminent domain or of the 
police power. The salability of the property right in qustion is af- 
fected, and its value diminished, if not destroyed, if the assignee 
thereof cannot make use of it without the consent of the abutting 
owners. 

It therefore follows, declares the court, that if the legislation 
which it was argued required consents of abutting owners attempts 
to prevent a railroad corporation from possessing the right to con- 
tract for the use of its road with another corporation, from con- 
ferring on that other the absolute right to make such use, it is 
wholly without authority and void. But it adds that it. seems to it, 
as above stated, that the legislature has made no such attempt. 



RIGHT TO SELECT SWITCHMEN. 

Grand Avenue Railway Co. v. Lindell Railway Co. (Mo.), 50 S. 
W. Rep. 302. Mar. 21, 1899. 
Where a city charter such as that of the city of St. Louis em- 
powers any street railway company to use the tracks of any other 



26 STREET RAILWAY LAW. 

company upon payment of just compensation for the use thereof 
under such rules and regulations as may be prescribed by ordi- 
nance, and an ordinance is passed requiring the company desiring 
to use another company's tracks to construct and keep its connec- 
tions with such tracks, the supreme court of Missouri holds that 
the duty of keeping the connections justifies the requiring of 
switchmen to be employed to handle the switches; and that, when 
the whole cost of paying the switchmen is thrown upon such com- 
pany, along with the responsibility of keeping the connections, 
the right to select the agents, for whose conduct it is responsible, 
and whose wages it must pay, is properly conferred upon it, in- 
stead upon the company owning the tracks. 



AN INVITATION TO ALIGHT. 

Citizens' Street Railroad Co. v. Hoop (Ind.), S3 N. E. Rep. 244. 
Mar. 14, 1899. 
The allegations of the complainant in this case, that, as the car 
approached the crossing, the conductor, who was standing near the 
plaintiff (Hoop) on the platform, invited and notified the latter 
"to alight from said car by stepping one side, and with his hands, 
passing plaintiff by him, to allow him to step down and off said 
car," were not contradicted by any answers to special interroga- 
tories, of which there were a number. And, the appellate court 
of Indiana, in affirming a judgment for the plaintiff, goes on to say, 
after stating this fact, the rule is approved by many authorities that 
"a passenger is justified, as a general rule, in obeying the direction 
of the employes of the carrier; and, if he receive injuries obeying 
them, the carrier is liable, even if it appears that, if he had not 
obeyed, he would have escaped injury." 



MAKING MILEAGE TAX CONDITION OF GRANTING 
LICENSES. 

Chicago General Railway Co. v. City of Chicago (111.), 52 N. E. 

Rep. 880. Oct. 24, 1898. Rehearing denied Dec. 14, 1898. 

This was a controversy over the power of the city to impose a 
mileage tax in the ordinance granting the company named author- 
ity to construct and maintain a street railway on certain streets. It 
was not denied by the company that the city had the power to im- 
pose a money condition as a license fee, or to protect it against lia- 
bilities and expenses occasioned by reason of the construction of 
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the railroad in its streets, or for expenses and the like of the city. 
But the company contended that the ordinance showed an unlaw- 
ful attempt on the part of the municipality to sell its license, and 
that it was clearly within the power of the council," by its ordinance, 
purposes of municipal government; also that, because the ordi- 
nance contained other terms and conditions for the protection o! 
the city against loss or disbursements, such as a license fee of $50 
per annum for each car operated, there was no room for the pre- 
sumption that the condition for the payment of the tax per mile 
was with a view to such purposes. 

In these contentions, the supreme court of Illinois, however, de- 
clares itself unable to agree with counsel for the company. It holds 
that it was clearly within the power of the council, by its ordinance, 
to make this additional condition if it so desired, and that the 
courts cannot indulge the presumption that the act was done for an 
illegal purpose, it being apparent that it could be done legally. 

Moreover, if it were true, as contended by counsel, that the pur- 
pose of the mileage tax was to compensate the city for granting the 
privilege to the company to lay down its tracks and operate its 
street railway, the supreme court declares that it is still, in its opin- 
ion, a valid condition, and comes fully within the scope of the 
power granted to the city by section 3 of the horse and dummy act. 

Neither does the supreme court consider that the ordinance in 
question was unconstitutional on the ground that the company was, 
by the condition, denied the equal protection of the laws or was de- 
prived of its property without due process of law; nor does it con- 
cur in the argument that a general law may be made applicable to 
all street railways in the city, but no special ordinance can be 
enacted, and that, because other ordinances had been adopted by 
the city granting privileges to other railway companies to occupy 
the streets without exacting this condition, this one was uncon- 
stitutional. The statute having given the municipality power to 
grant or withhold its consent as "it shall deem for the best interest 
of the public," the power being discretionary, the court thinks that 
it is manifestly not to be exercised by a general ordinance applica- 
ble alike to all cases, but each case must be acted upon with refer- 
ence to its peculiar conditions and circumstances. If, in the exer- 
cise of its sound discretion, the city council shall determine that 
the best interests of the public do not require the imposition of any 
conditions whatever, the court goes on to say, it may grant its li- 
cense without qualification; but if, on the other hand, the public 
interest requires that the occupancy of particular streets, under pe- 
culiar conditions, demands that certain exactions shall be made of 
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the company for the privilege conferred, then the city council has 
a right to so provide, and no constitutional right or privilege is in- 
terfered with. 

The supreme court is also of the opinion that, even though it 
might be held that the condition upon which the permit or license 
was granted to the railway company was ultra vires, the city not 
having the power to impose it, nevertheless, the ordinance having 
been accepted by the company with the condition attached, agree- 
ing thereby to perform it, it became a valid contract between it and 
the city, the validity of which the company, is now estopped to 
deny. 



SIGNAL MUST BE COMMUNICATED BY CONDUCTOR 
TO IMPOSE LIABILITY. 



Armstrong v. Metropolitan Street Railway Co. (N. Y.), 55 N. Y. 

Supp. 498. Jan. 24, 1899. 

It is not doubted that if the jury could find from the evidence 
that the conductor communicated to the gripman the passenger's 
signal to stop, and that the gripman, in response to that signal, 
slackened the speed of the car for the purpose of allowing the pas- 
senger to alight, it would be proper for the latter to prepare to get 
ofi the car, and it would be negligence for the gripman to sud- 
denly, without warning, increase the speed of the car before he had 
reasonable time to alight, says the second appellate division of the 
supreme court of New York. But, the evidence in this case not 
going beyond proving that the plaintiff signaled the conductor, the 
court a second time reverses a judgment against the company, on 
the ground that no negligence on its part was shown. 

True, the plaintiff testified that, after he gave the signal to the 
conductor, the car slowed up; but, the court insists, there is no 
necessary connection between the two facts. When the location 
of the accident is considered, having in mind the duty imposed 
upon the company to operate its cars with a reasonable degree of 
care, so as not to injure pedestrians or vehicles lawfully in the high- 
way, the court continues, a mere change in the speed of the car is 
not. to be presumed to be in response to a signal from the con- 
ductor; nor does it evidence on the part of the gripman an inten- 
tion or purpose to give the passenger an opportunity to alight. 

The slackening of the speed of a car may be due to the exercise 
of reasonable care in the operation of the car with respect to pedes- 
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trians or vehicles; and in the absence of knowledge that the con- 
ductor had signaled the gripman to stop, and that he was in the act 
of doing so in response to the signal, the court holds that the plain- 
tiff would have no ground for assuming that a change in the speed 
of the car was intended for his benefit or convenience. 



RUNAWAY HORSES ARE NOT AMONG THINGS TO BE 
EXPECTED BY MOTORMEN. 

Phillips v. People's Passenger Railway Co. (Pa.), 42 Atl. Rep. 686. 

Mar. 13, 1899. 

The injuries to recover damages for which this action was brought 
were sustained in a collision between a street car and a runaway 
horse behind which the plaintiff had kept his seat as it ran down a 
cross street onto the street railway track. The negligence charged 
against the street railway company appears to have been in the faiU 
ure of its motorman to stop the car, when called to by the plaintiff 
to do it. But the supreme court of Pennsylvania reverses a judg- 
ment obtained by the plaintiff, declaring that it is unable to see in 
the testimony any evidence of negligence on the part of the motor- 
man. Indeed, there was no evidence that he heard the plaintiff call • 
to him, or that he was otherwise made aware of the approach of the 
runaway horse. 

It was the motorman's duty, undoubtedly, says the court, to look 
for approaching cars and other vehicles which might collide with 
his car; but anything moving with the speed of a runaway horse 
was not to be apprehended, and he might very well have as- 
sured himself that none of the ordinary dangers of street crossings 
threatened him, without having either heard or seen the approach 
of the plaintiff. 

He had not brought his car to a full stop at the crossing, nor was 
there, continues the court, any reason why he should, so far as the 
testimony showed. A motorman certainly cannot be required to 
stop at every crossing, and look for such extraordinary perils as 
the one in this case; nor can he be required to stop at all, unless the 
circumstances are such that it would be imprudent for him to do 
otherwise. 

Moreover, even assuming that the motorman knew the situation 
perfectly, the court holds that it cannot be said that he was bound, 
upon being confronted by so sudden and immediate danger, to do 
what, after mature deliberation, would have seemed to a prudent 
man to be the wisest thing under the circumstances. Where the sole 
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basis of liability is the omission to perform a certain duty suddenly 
and unexpectedly arising, there must be not only a consciousness 
of the facts which raise the duty on the part of the person who is 
charged with its performance, but also a reasonable opportunity to 
perform it. 

Finally, notwithstanding the disastrous outcome, the court wants 
tc. know how the jury could say that the motorman, with the duty 
uppermost in his mind of saving his passengers, if possible, from an 
imminent collision, did not judge — and that with reason — that his 
best chance of doing so lay in attempting to clear the runaway's 
course ahead of it? And how could they say that such a course 
would not have seemed to the majority of prudent men, if placed as 
he was, to have been the best. If he knew anything of horses', it 
says, he knew that no human foresight can predict the course of a 
runaway, even for a short space, and that the horse was as likely to 
attempt to go around the car at the rear as at the front, and that, 
if maddened, it might dash into his car no matter in what part of 
the street it was. 



PERSONS CROSSING STREETS MUST EMPLOY PROP- 
ER PRECAUTIONS FOR THEIR OWN SAFETY. 

Dieck V. New Orleans City & Lake Railroad Co. (La.), 25 So. 

Rep. 71. Nov. 21, 1898. Webster v. Same Company, 25 So. Rep. 

77. Jan. 23, 1899. Rehearings denied Feb. 6, 1899. 

In the first of these cases, the supreme court of Louisiana says 
that the authorities are numerous and uniform to the effect that a 
person whose business or pleasure occasions him to use the streets 
of a city which are traversed by electric cars, and particularly at 
crossings, is guilty of negligence if he fails to employ proper pre- 
cautions for his safety. He is bound to look and listen for the ap- 
proach of cars, and to exercise ordinary care and caution to avoid 
possible danger of a collision; and, should he see an approaching 
car in close proximity, it would be his plain duty to halt until same 
could pass by, rather than run the risk of an accident by attempt- 
ing to cross the track in front of it. Failing to take such necessary 
precautions for his safety, the injured party is guilty of that negli- 
gence which deprives him of the right to reimbursement for injury 
received. In the s.econd case, the supreme court declares that one 
who heedlessly attempts to cross ahead of a car properly managed 
if injured, has no one to blame but himself. It is true that one on 
foot has a right to cross the street where he pleases, provided he 
exercises the right with due caution. It is his duty to use due care. 
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DRIVING TEAM PARTIALLY BEYOND CONTROL UPON 
EXPOSED TRACK. 

Farmer v. Findlay Street Railway Co. (O.), S3 N. E. Rep. 447. 
Mar. 14, 1899. 
Although one driving a team of horses upon a public street has 
knowledge that a street railway company has negligently removed 
the pavement from its tracks and conducting wires, the supreme 
court of Ohio holds that he is not to be charged with negligence if 
he drives upon the exposed track and wire, not voluntarily, but be- 
cause his horses are partially beyond his control. 



DUTY AS TO LOOKING TO SEE HOW MANY ARE TO 
GET ON CAR. 

Sexton V. Metropolitan Street Railway Company (N. Y.), S7 N. Y. 
Supp. S77. April 18, 1899. 
The second appellate division of the supreme court of New York 
declares that it is not inclined to admit the proposition that, as a 
matter of law, where one person is seeking to get upon a car, either 
stopped or slowed down for the purpose, there is no duty imposed 
upon the servants of the company in charge of the car to look and 
see if any one else is following and seeking to take advantage of the 
car being stopped to board it. That question, it adds, is generally 
one of fact, depending on the circumstances of the particular case. 



NOT RESPONSIBLE FOR NEGLIGENCE OF CON- 
TRACTOR'S EMPLOYE. 

Hauser v. Metropolitan Street Railway Co. (N. Y.), 58 N. Y. Supp. 
286. May 24, 1899. 
This action was brought to recover for injuries done to a horse 
by falling through the earth between the pavement and a bridge 
placed over an opening in a public street, opened under a permit 
from the department of highways for railway improvements for the 
defendant company, for which a contractor did the work. The 
plaintiflf obtained a judgment. But this is reversed by the appellate 
term of the supreme court of New York.- It holds that for that 
injury, action did not lie against the street railway com- 
pany, but only against the workman whose personal act or omis- 
sion caused the damage, and against the contractor who selected 
and controlled him. 
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MUST BE ALERT TO DISCOVER APPROACH OF CAR 
FROM THE REAR. 

Bossert v. Nassau Electric Railroad Co. (N. Y.), 57 N. Y. Supp. 
896. May 2, 1899. 
The second appellate division of the supreme court of New York 
says that it is committed to the doctrine that while it is not negli- 
gence, as matter of law, for one driving a wagon at night in the 
track of a surface railroad to fail to look backward to see an ap- 
proaching car, yet he may not rely wholly upon the supposition that 
the railroad's servants will see him in time to give warning, and 
that he must be on the alert to discover in some manner and by 
some exercise of his senses the approach of a car from the rear. 



SLACKENING OF SPEED NOT TO BE ASSUMED TO BE 
FOR PERSON ON STREET. 

Reidy v. Metropolitan Street Railway Co. (N. Y.), 58 N. Y. Supp. 
326. May 24, 1899. 
Where, for aught that appeared, the slackening of the speed of a 
car while passing a crossing might have been due to a cause other 
than the signal of a person who wanted to get on board, the appel- 
late term of the supreme court of New York holds that, in the ab- 
sence of-proof that such reduction of speed was made in response to 
such person's efforts to attract attention, he had no ground for as- 
suming that such change in the speed of the car was made for his 
benefit or convenience, and that he was guilty of contributory negli- 
gence in running towards the car and attempting to get aboard it 
below the crossing. 



PILING RAILS IN THE STREET. 

Thomas v. Consolidated Traction Co. (N. J.), 42 Atl. Rep. 1061. 
Mar. I, 1899. 
While a street railway company has the right to place a pile of 
rails upon the street, temporarily, for its use in reconstructing or 
repairing its track, yet, the supreme court of New Jersey holds, it is 
bound to the duty to exercise reasonable care to guard the public 
using the street against the danger arising from the rails so placed 
upon the street, and in the night time to place a guard or signal of 
warning to persons using the street; and this duty exists whether 
the pile of rails be placed in the gutter of the street or in some 
other portion thereof. 
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DUTY OF DRIVER SEEING PASSENGERS ABOUT TO 
LEAVE CAR. 

Louisville Railway Co. v. Rammacker (Ky.), 51 S. W. Rep. 175. 
May 23, 1899. 

Where a car has stopped, as for example to take on a passenger, 
signals to stop are unnecessary for a passenger wishing to alight, if 
the driver, there being no conductor, sees this latter passenger leav- 
ing the car, and knows, or, as a prudent man, ought to know, she 
intends to get oS, and, the court of appeals of Kentucky holds, the 
driver has not only all the notice that the law requires, under any 
case, for a passenger to give, but he owes to her all the duty that he' 
would if she told him she wanted to get off at that point. But if 
he does not see her, then she must give notice of her intention to 
get off. 

The court further holds that there was no error in refusing, in 
this case, where it affirms a judgment of $6,000 for the party suing, 
to permit the driver to prove that it was usual for persons to leave 
the car while in motion, without giving notice to the driver. That it 
is usual or customary for passengers to disregard their own safety, 
and get oflf the car while in motion, it declares, will not justify or 
excuse an act of negligence in starting a car before a passenger has 
alighted, by reason of which the passenger is injured. 



TIME NOT COME FOR RETROGRADE MOVEMENT IN 
AVOIDING GRADE CROSSING. 

Pittsburgh Junction Railroad Co. v. Ft. Pitt Street Passenger Rail- 
way Co. (Pa.), 43 Atl. Rep. 352. May 24, 1899. 
The time has not yet come, declares the supreme court of Pennsyl- 
vania, for any retrograde movement in the work of preventing and 
avoiding grade crossings either in cities, towns, or country. The act 
of June 19, 1871, conferring equitable jurisdiction on certain courts 
as to railroad crossings and providing that, "if in the judgment of 
such court, it is reasonably practicable to avoid a grade crossing, 
they shall by their process prevent a crossing at grade," the supreme 
court goes on to say it is its settled conviction should be liberally 
construed and rigidly enforced, whenever cases fairly within its let- 
ter and spirit are presented. That there are other grade crossings 
where more trains pass, it does n'ot consider any argument in favor 
of sanctioning the maintenance of additional death traps. How- 
ever, in considering the elements of danger necessarily involved in 
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the crossing, the court holds that the fact that the plaintiff company 
had been using the street for the purpose of shifting its cars was 
properly eliminated on the trial, as that was clearly a wrong use of 
the street anyway. 



WHEN DUTY TO TRANSFER PASSENGER MAY BE EN- 
FORCED BY MANDAMUS. 

Richmond Railway & Electric Co. v. Brown (Va.), 32 S. E. Rep. 
775. Mar. 23, 1899. 
While mandamus does not lie to enforce mere contractural duties, 
the supreme court of appeals of Virginia holds that, where the duty 
to transfer a passenger is made incumbent by law, it may be en- 
forced by mandamus. In such a case, it says it is manifest that a 
suit at law for damage for a failure to perform the duty is not an 
adequate remedy, the wrong suffered being a constantly recurring 
and continual one. Furthermore, it holds that the duty is of the 
latter character and enforceable by mandamus, where such duty is 
imposed by order of the county court by virtue of statutory author- 
ity contained in the act under which the company is incorporated. 
It also holds that where a company is required to give transfers un- 
der an order which provides that when transferred the passengers 
shall have all the rights and privileges of any passenger on the 
line to which they are so transferred, that includes the right to a 
further transfer from the later line, if regular passengers on that 
line are given a transfer from it, though this may practically amount 
to two transfers in the same direction. 



GOING OUT ONTO PLATFORM BEFORE REACHING 
DESTINATION. , 

North Chicago Street Railroad Co. v. Bauer (III.), 53 N. E. Rep. 
S68. April 17, 1899. 
Where it did not appear that there was any regulation of the street 
railway company prohibiting passengers from riding on the plat- 
form, but, on the other hand, it did appear that other passengers 
rode on the platform without objection on the part of those in 
charge of the car, the supreme court of Illinois holds that it was not 
negligence, as matter of law, for a passenger to leave his seat in a 
cable car while a block from his destination and go out onto the 
rear platform for the purpose of alighting when it reached his stop- 
ping place, the question of negligence in such case, it says, being 
one of fact for the jury to determine from all the circumstances. 
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NO PARAMOUNT RIGHT OF WAY AT CROSSINGS. 

Atlantic Coast Electric Railroad Co. v. Rennard (N. J.), 42 Atl. 
Rep. 1041. Apr. 10, 1899. 
The court of errors and appeals of New Jersey holds that the 
driver of a vehicle upon a road used by the public at large, which 
crosses the track of an electric railway, must exercise reasonable 
care to avoid collision, and that the same duty rests upon the motor- 
man of a trolley car in approaching the crossing of such a road, 
whether the crossing is in the country or in a town; and, in case of 
accident, the question whether either or both of said parties failed 
in such duty is one to be determined by the jury, when the proofs 
on the subject of negligence leave the question in doubt. Neither 
party at such a crossing, it declares, has a paramount right of way. 



LIABLE AS JOINT OPERATORS OF LINE. 

Messenger v. St. Paul City Railway Company (Minn.), 79 N. W. 
Rep. 583. June 14, 1899. 
Notwithstanding the contention that they were each operating its 
part of the line merely as a connecting carrier, but, on the evidence, 
which was not only that each collected a fare on its portion of the 
line, but that they owned the cars jointly, employed the same con- 
ductors and motormen, each paid half of the wages, had all cars 
marked with names of both cities, and on the front, "Interurban," 
the supreme court of Minnesota holds that the St. Paul City Rail- 
way Co. and the Minneapolis Street Railway Co. were jointly operat- 
ing the interurban line, partly owned by each, and connecting the 
two cities, and that each one is liable for the acts and omissions of 
the other in operating the same. 



BOY AT PLAY TAKES RISK OF RUNNING IN FRONT OF 

CAR. 

Brady v. Consolidated Traction Co. (N. J.), 42 Atl. Rep. 1054. Feb. 
zy, 1899. 
A boy, 9J^ years of age, while playing in the street, ran in front 
of a trolley car which he saw approaching, and was struck by the 
further corner of the fender. The supreme court of New Jersey 
holds that there was no element of danger which he did not per- 
ceive, or which a boy of his years was not capable of fully appreciat- 
ing, and that, therefore he took the risk of failing in the attempt 
which he designedly made. 
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NO RIGHT TO CHANGE FROM ONE CAR TO ANOTHER. 

Laskei- v. Third Avenue Railroad Co. (N. Y.), 57 N. Y. Supp. 395. 
Mar. 29, 1899. 

The plaintiff voluntarily took passage in one of the open cars of 
the defendant. Subsequently, because of a cold, and of a sudden 
change in the weather, he left the open car, and boarded a closed 
car — one immediately in the rear of the open car, and attached 
thereto. The conductor of the closed car then demanded from the 
plaintiff his fare, which he refused, for the reason that he had al- 
ready paid a fare to the conductor in charge of the first, or open, 
car. Because of this refusal, he was ejected from the last car; and 
hence this action. 

On appeal, the general of the city court of New York affirms a 
judgment for the defendant company. It says that the demand of 
the conductor in charge of the closed car for the plaintiff's fare was 
just and reasonable. The plaintiff had voluntarily chosen to take 
passage in the open car. If, for reasons satisfactory to himself, and 
for his own interest, he subsequently wished to take passage in one 
of the defendant's closed cars, he thus made himself a new passenger, 
and the defendant had the right to require him to pay the usual fare, 
and his refusal to pay such fare entitled the company's servant to 
use necessary physical force to eject him from the car. 



LIABILITY FOR FAILURE OF MOTORMAN TO SET 

BRAKES. 

Hoover v. Carbon County Electric Railway Co. (Pa.), 43 Atl. Rep. 
74. Apr. 24, 1899. 
A failure of a motorman to properly adjust the ratchet to the 
teeth of the wheel so as to secure the brakes, before he left his car 
on a turn-out, when he went to help put a derailed track on the 
track, the supreme court of Pennsylvania holds, was the negligence 
of a fellow servant, for which the company could not be held re- 
sponsible, in an action for damages brought by a conductor on an- 
other car for injuries sustained by the first car running down onto 
the main track, and colliding with his car. Nor does it think that 
the situation was changed by the fact that a superintendent had 
said, "Give us a hand to put on the truck." No name was men- 
tioned, and the court says that if the men in charge of the car under- 
stood the call as directed to them, they could not have understood 
it as an order for all of them to leave the car, without properly ad- 
justing the brakes. If the superintendent had directed them first to 
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secure the car, and then to come to his assistance, the court goe? 
on to say, there would have been no negligence in giving such an 
order; and he might assume that they would act with ordinary 
prudence in. a matter in which their duty, was so manifest. An en- 
tirely different question, it adds, would, however, have arisen if a 
passenger had been injured, or if the injury had been to some one 
not connected with the road as an employe. 



NOT REQUIRED TO REFLOOR BRIDGE. 

City of Cedar Rapids v. Cedar Rapids & Marion City Railway Co. 
(la.), 79 N. W. Rep. 125. May 16, 1899. 
An ordinance imposing upon a street railway company operating 
thereunder the duty of keeping in repair "such streets and highways 
as are now paved," and to "pave on all streets and avenues which 
may at any -time be paved or ordered to be paved" the "portion of 
the streets included between the rails and one foot outside of the 
same," the supreme court of Iowa holds, cannot be fairly construed 
to obligate the company to repave a bridge with oak plank three 
inches thick laid diagonally on said bridge. In the first place, the 
court maintains that the bridge is no part of the streets, avenues 
and highways, within the meaning of such an ordinance, and that 
the duty to pave or to repair pavement in the street, avenues, and 
highways does not include such reflooring as stated. It is true, con- 
tinues the court, that for certain purposes, as for travel, bridges are 
made part of the streets, avenues, and highways, but in common ac- 
ceptation, they are recognized as different from that part of the 
streets, avenues, and highways which are made directly upon the 
earth's surface. Moreover, it holds that the term "pave," as ap- 
plied to streets, avenues, and highways, refers to the laying of some 
hard substance upon the earth, so as to make a convenient surface 
for travel, and such, it maintains, was undoubtedly the sense in 
which the language was used in this ordinance. 



WHERE CHILD LEAVES CURB AND GOES IN FRONT OF 

CAR. 

Weitzman v. Nassau Electric Railroad Co. (N. Y.), 57 N. Y. 

Supp. 1 120. May 8, 1899. 

A judgment for the plaintiff, an administrator, is reversed in this 

case, by the second appellate division of the supreme court of New 

York, because of a refusal to instruct the jury that if they believed 
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that the car of the defendant was running at a moderate and proper 
rate of speed, and if, at the time the deceased left the curb to cross 
the tracks, the car was so close to the place deceased was struck 
that it was impossible for the car, under any circumstances, to be 
stopped before running over the child, then the verdict must be for 
the defendant. It is plain, says the court, that, if the jury found such 
a state of facts to exist, it was incumbent upon them to exonerate 
the defendant from liability, and that the defendant was entitled to 
have them so instructed. 



DEMAND THAT MUST BE MADE BEFORE BRINGING 
ACTION TO ANNUL LEASE. 

Flynn v. Brooklyn City Railroad Co. and another (N. Y.), 53 N. E. 
Rep. 520. Apr. 18, 1899. 

This was an action brought by the plaintifif, as a stockholder of the 
Brooklyn City Railroad Company, to set aside a lease made by it to 
the Brooklyn Heights Railroad Company, to compel the retransfer 
of all the property that passed under the lease, and for an account- 
ing by the lessee to the lessor. 

Now, when a contract founded in fraud is executed by the direct- 
ors with a third party, upon the express approval of a required 
number of stockholders, with the intention on the part of all con- 
cerned to defraud the non-assenting stockholders, and the scheme 
will naturally result in serious injury to them or to the corporation, 
the court of appeals of New York holds that a court of equity will 
set aside the fraudulent transaction, and compel the delinquent par- 
ties to account. Such, as it interprets the complaint, it says, was this 
case. 

The right of action, however, the court goes on to state, belongs 
to the corporation, and should be brought by it as plaintiff; but, 
when it will not bring the suit itself, an aggrieved stockholder, after 
due demand, and a refusal or unreasonable neglect to proceed, may 
bring it in his own name, upon making the corporation a party de- 
fendant. Such an action is not for the benefit of the plaintiff alone, 
but is representative in character, and for the benefit of himself and 
all other stockholders similarly situated. 

Here, the plaintiflf's demand was either of a payment to himself 
of what he deemed he was entitled to, or of a distribution among of 
the stockholders of what he deemed they were entitled to. This, the 
court holds, did not meet the requirements of the situation, because 
no demand was made that the corporation bring an action to annul 
the lease. In other words, it says that the plaintiff was not entitled 
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to what he demanded, and that he made no demand of what he was 
entitled to. And because it deems the demand made insufficient to 
meet the requirements of the law, for the reason stated, it affirms a 
judgment sustaining an order dismissing the complaint. 



LIABILITY FOR CONDUCTOR TRYING TO GET ON 
CROWDED PLATFORM. 

Gray v. Metropolitan Street Railway Co. (N. Y.), 57 N. Y. Supp. 
587. Apr. 7, 1899. 
Any act of a servant of a street railway company which caused the 
crowd upon the platform of a street car to sway and jostle a pas- 
senger, so as to cause him to fall off the car, the first appellate divi- 
sion to the supreme court of New York holds, would be evidence 
tending to show negligence on the part of the company. Nor does 
it consider it necessary for the passenger to prove direct contact 
between such servant and himself, which caused him to fall or be 
thrown from the car. To sustain a finding of negligence, it holds it 
sufficient to prove a state of facts from which the inference can be 
drawn that the act of a conductor in forcing himself upon the front 
platform while the car was in motion was such as would entirely 
tend to, and which as a matter of fact did, throw the passenger from 
the car. The fall of the passenger occurring at the moment the 
conductor attempted to force his way upon the platform, and there 
being no other cause for the passenger to fall, the court holds that 
the jury certainly had a right to infer that the cause of the passen- 
ger's falling from the car was this act of the conductor. And in 
accepting a transfer ticket from a person, while he was upon a 
crowded platform, the court holds that the conductor assented to his 
riding in the position in which he was at the time the transfer was 
taken. In that position, it adds, the passenger was entitled to pre- 
sume that the company's agent would commit no act which would 
expose him to unnecessary danger. 



RISKS ASSUMED BY SWITCH TENDER. 

Thompson v. Citizens' Street Railroad Co. (Ind.), 53 N. E. Rep. 
462. Apr. 20, 1899. 
A boy 16 years of age, and of average size and intelligence for a 
boy of that age, was employed at a street crossing turning switch 
tongues. One day he threw the switch tongue for a motor car and 
trailer. Right back of the latter, was a car drawn by horses. These 
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horses were frightened, and prancing about. Believing that he was 
in danger of being injured by them, after throwing the switch 
tongue, the boy stepped back further than usual, and was struck by 
a car on another track. 

The proximate cause of the accident and injury to the boy, the 
supreme court of Indiana thinks, was the threatening appearance of 
the horses. And the danger, of such an occurrence, it holds, was one 
of the risks of the employment assumed by the boy. 

Furthermore, without evidence of the fact, the court says that it 
can not assume that the body of a trailer car, running at so moderate 
a rate as 8 or lo miles per hour would "sway" or rock upon its 
trucks to such an extent as to strike a person occupying a position 
near the track, but far enough away from it to escape collision with 
a car passing at a slower rate of speed. 

Upon the question whether a motorman on an electric car and a 
switch tender working on the same line and for the same company 
are co-employes, the court states that it entertains no doubt that they 
sustain that relation to each other. 



FRANCHISES AS CONTRACTS. 

Dern v. Salt Lake City Railroad Co. (Utah), 56 Pac. Rep. 556. 
Mar. 14, 1899. 

The supreme court of Utah says that a franchise is a contract be- 
tween the state, or other body granting the franchise, and the party 
accepting and acting upon it. It is governed by the general rules 
applicable to contracts, and either party may waive any breach of 
the conditions of a franshise;. and anything which would constitute 
a waiver of a breach of a contract constitutes a waiver of a breach 
of the conditions of a franchise. 

The waiver of a breach, which, if insisted upon, would forfeit the 
franchise, or some special right under it, leaves the party in default 
free to enjoy the privileges granted until the state moves in the mat- 
ter, and a forfeiture has been judicially declared. 

The defendant company having been in operation for a period of 
about 27 years, and no proceedings having been instituted by either 
state or city to forfeit any of the rights granted by the franchises 
to the defendant company, and additional franchises having been re- 
peatedly granted, the court goes on to say that all defaults on the 
part of the defendant company up to the date of the last franchise 
(March 18, 1894) have been waived; and the plaintiffs, being stran- 
gers to the contract, have no right in the premises. 
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The act authorizing the city to grant a franchise to the defendant 
company having imposed no restrictions, except as to the time for 
which the franchise should be granted, the court holds that no rights 
could be forfeited, therefore, except for the causes and in the mode 
prescribed in the franchise. 



PROPER PLACE FOR PASSENGERS IS INSIDE OF CAR. 

Thane v. Scranton Traction Co. (Pa.), 43 Atl. Rep. 136. May i, 
1899. 

The proper- and assigned place for passengers, says the supreme 
court of Pennsylvania, is inside the car. And it holds that, unless 
he shows some valid reason to excuse him, a passenger is bound 
to put himself in the appointed place; and, if he does not, he takes 
the risk of his location elsewhere. 

In discussing the matter of standing on the platform of cars, the 
supreme court says that it is the long-settled rule that standing on 
the platform of a moving railroad train is negligence of itself, while, 
on the other hand, the Pennsylvania cases have practically estab- 
lished that standing on the platform of an ordinary horse car is not 
negligence of itself, but raises a question for the jury. The electric 
trolley, it suggests, occupies a position between these two, in re- 
spect to this subject. 

The principle at the foundation of the rules is, and always has 
been, the court goes on to say, the same, though in the development 
of methods of travel the circumstances and conditions have 
changed. The increased speed upon passenger railway lines, with 
its resultant danger, now approximates to that of steam railroads, 
and, indeed, in many cases exceeds the speed of the fastest trains at 
a time not too remote to be within the memory of every judge on 
this bench — a time at which the rule as to steam cars was first estab- 
lished. The reasons which were potent in the establishmerrt of that 
rule then are equally potent in its application now. Therefore, the 
supreme court holds that where there is room to be seated in the 
passenger's proper place, and no special and sufficient reason is 
shown why he should not avail himself of it, it is negligence of it- 
self to remain on the platform of a moving trolley car. 

Cases where the car is crowded, and no seat is available, the court 
adds, rest on a different basis. There the traveler, if he is to get' 
on at all, must stand on the platform, with its rods, etc., to hold by, 
or inside, with a strap for that purpose. He is presented with a 
choice of evils, and his action must be judged by the jury — while, 
on the other hand, the carrier, by receiving him, undertakes and 
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gives him assurance that it will take care of him, and guard him 
against accident as far as the circumstances permit. 

In this particular case, it was undisputed that there were vacant 
seats in the car, one of which the plaintiff could and should have 
taken. He chose, instead, to stay on the platform. In so doing, 
the supreme court holds, he took all the risks incident to that posi- 
tion. The injury he received by being thrown against the dasher, it 
goes on to say, was the direct consequence of his position, and 
would not have been received had he been inside. Whether he 
would have received some other injury, equal or greater, it pro- 
nounces conjectural and irrelevant. Besides, it declares that the 
distinction sought to be made between injury from ordinary risks 
of the road, and from a collision the result of negligence of the car- 
rier, is not sound. What the passenger took himself, it repeats by 
way of emphasis, was the risk of his position from any cause. 

Judgment reversing judgment for the plaintiff affirmed. 



RIGHT OF PEOPLE TO CROSS TRACKS BETWEEN 
CROSSINGS. 

I.awson V. Metropolitan Street Railway Co. (N. Y.), 57 N. Y. Supp. 
997. May s, 1899. 

The streets, says the first appellate division pf the supreme court 
of New York, are yet intended for every citizen who has occasion 
to use them. He may come upon foot or in vehicles, up and down 
the street, as his pleasure or his business requires, and he may cross 
the street backward and forward in his vehicle, so far as his conven- 
ience or business incline him to do so. In doing so, however, he 
must not needlessly or recklessly or willfully obstruct the street cars 
in their route, and he must use reasonable care to keep out of their 
way. But he is i:ot called upon to avoid the use of the street or to 
delay crossing it because a street car happens ta be in sight coming 
towards him. What he must do, is to endeavor, in crossing the 
street, so to regulate his act that he shall use the care of a reasona- 
bly prudent man to keep out of the way of the cars, and not unduly 
delay them in their passage. 

On the other hand, the driver of a street car is bound, also, to use 
reasonable care so to regulate the passage of his car as not unnec- 
essarily to collide with persons who have occasion to use the 
street in front of him. As he can only do that by regulating the 
speed of the car, it is his duty to use reasonable care to regulate the 
speed to attain those ends. When one attempts to cross the track 
of a street car, and has approached the track at such a distance 



STREET RAILWAY LAW. 43 

from an approaching car that he has reasonable ground to suppose 
that he will be able to cross the track, it is the duty of the street 
car driver to give him a reasonable opportunity to cross, and if, 
for that purpose, it is necessary for him to check the speed of his 
car, or even to stop the car entirely for a short space, it is his duty 
to do it, and the person crossing the track has the right, without 
being charged with contributory negligence, to assume that that 
duty will be performed. 

Furthermore, the court points out that there is a vast difference 
between lawfully doing an act, the effect of which may be to mo- 
mentarily obstruct the passage of a street car, and to put oneself on 
the track of the car in an endeavor to obstruct it. The latter is a 
penal offense; the first is not. 



CARE REQUIRED ON APPROACHING PRIVATE CROSS- 
ING. 
Duncan v. Union Railway Co. (N. Y.), 57 N. Y. Supp. 326. April 

7, 1899- 

If the driver of a street car approaching a private crossing has 
reason to believe that persons are in the habit of coming upon the 
highway at the time when he is approaching, the first appellate di- 
yision of the supreme court of New York holds, he is bound to use 
towards those persons the same care that he would be bound to use 
with regard to other persons crossing the street at any regular 
crossing. 

At all times, the court goes on to say, he is bound to run his car 
in such a manner that he may give warning of the approach of his 
car to persons having occasion to cross the highway, and that he 
may be able, like the driver of any other vehicle (having in view the 
greater difficulty of regulating his car), to avoid running upon peo- 
ple who are attempting to cross the highway, or who have occasion 
to. go across the track in turning their wagons around or turning 
out to avoid other vehicles. 

On the other hand, the plaintiff, the court holds, was not called 
upon, as matter of law, to watch and listen for the approach of a 
car using the highway, as he would have been called upon to watch 
and listen at a country crossing of a railroad company going upon 
its own tracks, where it had an exclusive right, but it was proper 
for him to take into consideration the duty of the defendant in run- 
ning along the highway, and to suppose that that duty would be per- 
formed. 

Even if the plaintiff had seen the car coming, at a rapid rate of 
speed, 150 or 200 feet away from the place where he was approaching 
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the highway, as the defendant claimed he might have done, the court 
holds that he would have had the right to assume that the dHver of 
the car would so reduce its speed when he approached the entrance 
to the private driveway in which the plaintiff was that persons com- 
ing out upon the highway might have an opportunity to avoid him. 



CLAIMS WHICH HAVE PREFERENCE OVER MORT- 
GAGES. 

McCornack v. Salem Consolidated Street Railway Co. (Or.), 56 
Pac. Rep. 815. Mar. 27, 1899. Rehearing denied April 24, 
1899; 56 Pac. Rep. 1022. 
It has become a settled principle under the authorities that, where 
a mortgage is taken upon the property, and even upon the earnings 
of such a corporation as a street railway company, it is implied, 
from the nature of the business in which the concern is engaged, 
and the usual and ordinary management and conduct of such busi- 
ness, that the current earnings of the enterprise shall be first applied 
to the payment of the current operating expenses, such as for labor 
and supplies, and for necessary equipments and improvements of 
the mortgaged property, and that the balance, only, usually termed 
the " net earnings," shall be applied in payment of the mortgage 
indebtedness. 

This doctrine rests upon the ground that the maintenance of 
the road and the prosecution of its business are essential to the 
preservation of the mortgage security. The primary object is to 
keep the enterprise a going concern, from considerations of both 
public and private interest. And the management of such a con- 
cern, whether in the hands of its promoters or in those of a receiver, 
is charged with the duty of so marshalling the funds arising from 
current earnings as to apply them in accordance with the relative 
equities of the preferred creditors and the mortgagee; and if, 
through regard for mere convenience, something is taken from the 
fund and paid to the mortgage creditor, when as of right it belongs 
to and should have been paid to the preferred creditor, it is not 
considered inequitable, unless the claim has become stale, to require 
that the preferred creditor shall be paid from the future current re- 
ceipts, or from the proceeds of the sale of the mortgaged property. 
It is from considerations of this nature that the courts are in- 
duced to require, as a condition of the appointment of a receiver, 
that the mortgagee shall consent to the payment of such equita- 
ble demands as are outstanding against the company, which have 
accrued within a reasonable space of time prior to the receiver- 
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ship, and, even in cases where the condition is not primarily im- 
posed, to require that the receiver shall adjust the current receipt 
fund in accordance with the equities thus to be ascertained, and 
under certain conditions, reimburse the preferred creditor from 
the body of the estate, and to that extent displace the mortgage. 

It is often a diflficult matter, the supreme court of Oregon goes 
on to say, to determine what are preferred claims and what are 
not, depending to a large extent upon the particular circumstances 
of each case. However, it thinks it clear from the authorities that 
claims cannot be included which may arise on account of additional 
equipments provided, and valuable and lasting improvements made. 
And in no sense can such claims be extended to the inclusion of 
those of general creditors. 

Measured by the understanding thus to be gathered touching 
the nature of the claims or demands which are entitled to prefer- 
ence over a mortgage, the court holds that two heaters, purifiers 
and condensers complete, and one water tank, first ingrafted as an 
experiment, but finally constituted a new and additional improve- 
ment, were outside the rule, not being required to keep the en- 
terprise a going concern, though they enhanced the value of the 
mortgage security and saved fuel, enough, in time, to pay for 
themselves. 



TITLE TO RAILS PASSES WITH ANNEXATION. 

Clemons Electrical Manufacturing Co. v. Walton (Mass.), 53 N. E. 
Rep. 820. May 17, 1899. 

After a construction company employed to build four miles of 
street railway had laid and finished over three miles thereof, except 
the overhead work, for which the necessary materials were lying 
upon the ground, the street railway company, apparently wishing to 
withdraw from its bargain, notified the construction company that ■ 
it declined to accept the construction, and the construction com- 
pany accepted the refusal, voting to sell all the material and other 
property lying on said line of street railway to another company, to 
be paid for by the indorsed notes of the latter, and agreeing to 
credit the first company with all sums received on the notes. 

This action was brought to recover against the indorser of those 
notes. He set up that the maker had received no consideration, or if 
it had received one, that it was illegal. Particularly, was reliance 
placed upon section 56 of chapter 113 of the Public Statutes of Massa- 
chusetts, forbidding a street railway company to sell or lease its 
road. 
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Now, if the sale was a sale of personal property only, and of per- 
sonal properly the title to which never had passed to 'the first-men- 
tioned street railway company, the supreme judicial court of Massa- 
chusetts holds that it was no less good if that company refused 
to accept the title in order that the sale might be made, and be- 
cause it doubted whether it could make a sale after it became the 
owner. But suppose that it was understood by all the directors at the 
time of passing their several votes that what was really intended 
was a transfer of that company's location to the other street railway 
company, and that the vote was put in the form which it took to 
conceal that purpose; if that was the real understanding and bar- 
gain between ihe directors, the court holds that the fact that it 
was not expressed in their vote would not save the corporate action 
from illegality. In other words, it says that if in the minds of the 
movers of the corporations the sale was a means to the abandon- 
ment of the road by one company, and its occupation and use by 
the other, the law would not be blinded to the character of the act 
because they had wit enough not to betray their scheme in a vote. 

The votes of both companies, the court goes on to say, were 
meant, and were construed by conduct to mean, the tracks which 
had been laid, as well as the loose material. As to these, it adds 
that it was all very well for the first_ company to refuse to accept 
them; but, it holds, the title had passed as soon as the rails were 
annexed to the freehold. The construction company had no fran- 
chise or easement there. The first street railway company had. 
And it is not necessary, says the court, to consider whether the 
rails became real estate, and followed the easement. When laid 
down, they became part of the first company's road, within the 
meaning of the statute, whether they were realty or personalty. 
Only as part of that company's road had they a right to be where 
they were. The company had no more right to sell its rails for the 
purpose of removal, with the intent that its road for those four 
miles should be abandoned, than it had to sell them to be kept 
where they were, and to be used along with the franchise by the 
buyer. 

For these reasons, and in order that, on a new trial, evidence 
might be admitted of any conversations or understandings between 
the directors of the several companies at the time when they were 
all together, and when the votes were passed, tending to show an 
illegal scheme, such as it supposed, the court sustained .the excep- 
tions of the defendant indorser to rulings for the plaintiff. And if 
the color of the facts be not changed, it suggests that the defendant 
will be entitled to a ruling that the first street railway company had 
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acquired a title to the rails which had been laid, and could not law- 
fully become a party to a transaction by which, in substance, it sold 
that part of its road. 



BICYCLE RIDING BETWEEN TRACKS. 

Nein v. La Crosse City Railway Co. (U. S. C. C. A.), 92 Fed. Rep. 
8s. Feb. 23, 1899. 

A man riding a bicycle crossed one of two parallel street railway 
tracks and continued down the smoothly paved space, four feet 
wide, between them. He testified that he looked around at the 
time, but did not see any car. All that he apparently thought of, 
however, was to reach that space, relying upon his speed to after- 
wards keep out of the way of any car. But, as a matter of fact, 
there was a car approaching at not more than 30 to 50 feet away 
when he crossed into the space between the tracks. He was ex- 
tremely deaf, and riding at a' speed of from 10 to 12 miles an hour, 
while the car was variously estimated to be going at from 10 to 18 
miles an hour, and was permitted a speed of 20 niiles an hour by the 
city ordinance. 

It is plain as noonday, says the United States circuit court of ap- 
peals, that the conduct of the man was grossly negligent, amount- 
ing to recklessness. The space between the tracks is a dangerous 
place in which to drive a bicycle. It is recklessness to ride there 
while a car is passing. To ride there relying upon the warning of 
the gong in order to make timely escape from collision with a 
coming car is more or less negligent. And a person deprived of 
hearing is bound to greater diligence, in the exercise of the sense 
of sight, to ascertain the danger which he knows is probable and 
likely to come upon him. 

After making these statements, the court declares that it is diffi- 
cult to find language to fittingly characterize the recklessness of 
this man's conduct. Beyond any question, as matter of law upon 
undisputed facts, it holds he was guilty of gross negligence. 

It is possible, perhaps probable, continues the court, that rapid 
passage through the air causes exhilaration to a degree that begets 
indifference to and disregard of danger, or possibly a desire to in- 
cur it; but whether such perversio'n of judgment or aberration of 
the intellect results from voluntary intoxication caused by the in- 
halation of ozone, or from the imbibing of spirituous liquors, the 
law does not excuse the want of ordinary care which one should 
take to guard one's personal safety. 
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Nor does the court consider that it was the duty of the motor- 
man to do more than to turn off the current while the bicycler was 
crossing the traclc, and not to decrease the speed of the car imme- 
diately upon Sounding the gong, as that would impose upon these 
public carriers the duty of the highest diligence, and not the duty 
of ordinary care, which the law requires. He had the right to pre- 
sume that the man, upon the sounding of the gong, would timely 
leave his position of danger. Hence, a judgment on a verdict di- 
rected for the defendant is afifirmed. 



ASSUMES FENDER PLATFORM CARRIED BOY. 

Green v. Metropolitan Street Railway Co. (N. Y.), 58 N. Y. Supp. 
1039. June 30, 1899. 
Regardless of whether he has not himself been negligent, the 
first appellate division of the supreme court of New York holds 
that reasonable care must be used to avoid injuring a boy after 
he is placed in a position of danger. As having a bearing] on this, 
especially as to whether a car was promptly enough stopped after 
it struck a boy, it suggests that, the car in question having no fender 
in front, but being furnished with a fender under the platform, 
placed just before the front wheels, the inference could be fairly 
drawn that against or upon this fender the boy rested for a period 
of time while being carried a distance which was variously esti- 
mated by the witnesses. 



SHOULD HAVE BEEN INFORMED OF PERIL. 

West Chicago Street Railroad Co. v. Johnson (111.), 54 N. E. Rep. 
334. June 21, 1899. 
On this appeal, the supreme court of Illinois affirms a judgment 
for $3,000 damages for injuries sustained by a boy of about 16 
years of age who was struck on the leg by the sudden flying back 
of an iron brake lever on a grip car. The evidence was deemed 
sufficient to justify the jury in finding that the cable train was so 
crowded as to warrant the boy in pushing past other passengers 
into the gripman's aisle, where, it appeared, it was not unusual for 
passengiers to stand when riding on similar cars operated by this 
company, under like circumstances. The evidence was conflicting 
as to whether the gripman told the boy to move back, or motioned 
or pushed him back. But with regard to this, the supreme court 
says that the boy had been accepted as a passenger, and as such 
was, of necessity, entitled to space in the car, and that the mere 
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sf.ggestion or request on the part of the, motorman that he leave 
the position taken- by him, without informing him of his peril, tak- 
ing into consideration the crowded condition of the car, presented a 
question of fact as to whether he was guilty of contributory negli- 
gence in not obeying, to be determined by the jury, and not to be 
determined by the court in an instruction. 



FRIGHTENING HORSE BY SPLASHING THROUGH 

WATER. 

Ayars v. Camden & Suburban Railway Co. (N. J.), 43 Atl. Rep. 
678. June 12, 1899. 
According to the verdict of the jury for the plaintiff, and the de- 
cision of the supreme court of New Jersey that it was a question 
for the jury to determine, the running of an electric car at the 
ordinary rate of speed through a pool of water upon the public 
highway is negligence where the unusual noise produced and splash- 
ing frightens a horse being driven upon such highway, causing a 
runaway. 



SHOULD HAVE HAD KNOWLEDGE OF DEFECTIVE 
CONDITION OF BRAKE SHOES. 

Butler V. New York & Queens County Railroad Co. (N. Y.), 58 N. 
Y. Supp. 1061. July I, 1899. 
An accident having occurred by reason of the sudden falling of 
the brake shoes from a car, the second appellate division of the 
supreme court of New York holds that this was a defect of which 
the plaintiff, an employe, who was injured by the accident, could 
not be reasonably supposed to have had notice, although he took out 
the car, under directions to select the best one, but it holds that 
it was a defect from which the jury were authorized to find that the 
defendant in the exercise of reasonable care, should have had 
knowledge. 



CROSSING STREETS COMPARED WITH OTHER TRAN- 
SACTIONS. 

Baltimore Consolidated Railway Co. v. Rifcowitz (Md.), 43 Atl. 
Rep. 762. June 20, 1899. 
In crossing streets, the way the court of appeals of Maryland 
states the rule, due and ordinary care must be exercised, as in all 
other transactions of life. 
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CURTAIN RODS DO NOT REQUIRE VERY HIGHEST 

CARE. 

Leyh v. Newburgh Electric Railway Co. (N. Y.), 58 N. Y. Supp. 
479. June 6, 1899. 
This was an action brought to recover damages for injuries sus- 
tained by a passenger by being struck by the end of an iron curtain 
rod which had just been broken by a strong wind. The plaintiflf 
got a judgment. But this the second appellate division of the su- 
preme court of New York now reverses. It declares that it cannot 
hold that a common carrier of passengers is bound to use the very 
highest degree of care in respect to the curtain rods of its cars. 
The defendant, it holds, was bound to use reasonable care, adequate 
to the use of the appliance and to the probable results of its use. It 
was not bound to foresee and prevent such an unusual and not to 
b'i expected accident as that developed by the evidence here. It 
also says that it does not consider that this was a case where the 
doctrine that "the thing speaks for itself" applies, and that it was 
therefore incumbent on the plaintiff to estabhsh some negligence 
on the part of the defendant. That the car was built and the cur- 
tains put in by a firm which was proved to be of high standing, 
ard one of the leading car builders of the country, and that similar 
curtains were in general use on a great many other roads, it points 
to as showing! that care was used and precaution exercised, though 
not conclusive evidence that the carrier used requisite care. 



PARALLELING STEAM RAILROAD IN CONNECTICUT. 

Central Railway & Electric Co. v. New York, New Haven & Hart- 
ford Railroad Co. (Conn.), 43 Atl. Rep. 490. June i, 1899. 
The supreme court of errors of Connecticut says that the statute 
gives a steam railroad a legal right to protection against a parallel 
street railroad until a court has judicially found such road to be 
ot public convenience and necessity. For this reason, it holds that 
the defendant steam railroad company was a necessary party to the 
plaintiff's application for a judicial finding that it was of public 
convenience and necessity, and that as such party the defendant 
company was entitled to raise all questions involved in the adjudi- 
cation. The trial judge, it goes on to state, had no power to make 
the finding asked, if in fact no parallel road was authorized, that 
is to say, was already duly chartered. The legal right to construct 
such a road, the court holds, is a condition precedent to the judge's 
action. It must be found. But the court holds that where the 
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construction of an electric railway was authorized "to a convenient 
point" in a certain town, "where connections can be made" with a 
certain named other electric railway, the right to build it would not 
bt affected by the abandonment of the second mentioned railway, 
especially where the charter merely authorizes, but does not re- 
quire, the completion of a connection with such other railway. 



MOTORMAN MUST DO ALL IN HIS POWER UNDER 
THE EMERGENCIES SURROUNDING HIM. 

Citizens' Street Railway Co. v. Dan (Tenn.), 52 S. W. Rep. 177. 
April Term, iSgg. 
In this case, wherein the supreme court of Tennessee affirms a 
judgment for $2,500 for the killing of a child four years of age, it 
holds that, in the connection in which it was used, a charge to the 
jury was not too strong, nor did it exact too high a degree of dili- 
gence, which was substantially that it is the duty of the motorman 
to keep a vigilant lookout for children in, upon, or using the street, 
and, upon the first appearance of danger or probable collision with 
any one of them, to stop his car in the shortest time and space 
possible. To stop his car in the shortest time and space possible, 
the supreme court goes on to say, would be but the exercise of 
ordinary or reasonable diligence under the emergencies mentioned 
by the trial judge, and this means simply that the motorman must 
do all in his power under the emergencies surrounding to save 
human life. 



AUTHORIZES CHANGE IN ROUTE. 

People, on relation of Long Island Railroad Co. v. Board of Rail- 
road Commissioners (N. Y.), 59 N. Y. Supp. 144. July 6, 1899. 
A change in route, not affecting substantially its character, and 
made in order to obviate objections of the local authorities, the 
third appellate division of the supreme court of New York holds, 
might well be deemed a defect such as might be allowed to be cor- 
rected under section S9 of the railroad law of that state, which 
gives the board of railroad commissioners power, before granting 
a certificate for the construction of a road, to permit errors, omis- 
sions, or defects to be supplied and corrected; and it holds that 
such a changie might be disregarded or approved, if made after the 
filing of the articles of association, and before the application to 
the board. 
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COURT CANNOT LAY DOWN DEFINITE RULES FOR 
MANAGEMENT OF ELECTRIC CARS. 

Lawler v. Hartford Street Railway Co. (Conn.), 43 Atl. Rep. 545. 
June 8, 1899. 
The supreme court of errors of Connecticut declares that it can- 
not lay down definite rules for the management of electric cars. At 
the same time, it holds that, in the absence of any law or municipal 
ordinance regulating the speed of street cars, they must be run at 
such speed and must be kept in such control as not to interfere 
unreasonably with the rights of others upon the highway, and rea- 
sonable care must be exercised to avoid inflicting injury upon oth- 
ers. More particularly, it thinks it cannot say that, as a matter 
of law, the defendant was not negligent in running or coasting its 
car down grade at a speed of what was probably 12 miles. an hour, 
or in not having more complete control of the car than not to be 
able to stop it until it had run 130 feet after a collision, or in omit- 
ting to sand the track. So that, the finding here being against the 
defendant, it affirms a judgment thereon for the plaintiff. 



PASSENGER BOUND TO KNOW THAT CAR USUALLY 
STARTS OR STOPS WITH SOME JERK. 

Currie v. Mendenhall, receiver of Duluth Street Railway Co. 
(Minn.), 79 N. W. Rep. 677. June 29, 1899. 
It is the duty of those in charge of a car to give passengers an 
opportunity to alight in safety, and a high degree of care, the su- 
preme court of Minnesota holds, is required in affording passengers 
the opportunity to do this. On the other hand, it says that, ordi- 
narily, and usually, a street car jei-ks to some extent in stopping 
and starting. And it holds that it is the duty of a passenger to 
know this, and act accordingly, for the purpose of protecting him- 
self from such a jerk at such a time; and, if he fails to take any 
reasonable precaution for that purpose, he is guilty of contributory 
negligence as a question of law, while if he does take such pre- 
caution, and is thrown off by an extraodinary jerk, his contribu- 
tory negligence is a question for the jury. At the same time, it 
holds that a passenger had a right to assume that the movement 
oi a car, for which the conductor has given the signal to stop, will 
bt- the ordinary one, viz. that when a passenger is invited or au- 
thorized to alight, and the car is slowing up for him or her to do 
so, it will not start with a sudden jerk. It further holds that it is 
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not negligence in itself for a woman, after the conductor has, at her 
request, rung the bell for the car to stop for her to get ofi, to 
go and stand for a moment upon the step of the rear platform, 
with her right hand holding to the rail of a slowly-moving street 
car, when she believes, and has good reason to believe, that the 
car is about to stop for her to get off, but that the question of neg- 
ligence on her part is for the determination of the jury. 



CONDUCTOR AND MOTORMAN FELLOW SERVANTS. 

Savage v. Nassau Electric Railroad Co. (N. Y.), 59 N. Y. Supp. 
225. July I, 1899. 
The motorman and conductor on an electric street car, the second 
appellate division of the supreme court of New York holds, are 
fellow servants, so that the negligence of the conductor, as for ex- 
ample in taking out a car on the wrong track on a densely foggy 
morning, will be imputed to the motorman, preventing him from 
recovering! from the company for injuries sustained thereby, as in 
a collision consequent thereon. 



QUESTION OF NEGLIGENCE IN COLLISION WITH 
HOOK AND LADDER TRUCK. 

Warren v. Mendenhall, receiver of the Duluth Street Railway Co. 
(Minn.), 79 N. W. Rep. 661. June 26, 1899. 
In an action by a member of a city fire department against a 
street railway company for damages for an 'injury to him resulting 
from a collision, at a street crossing, between a street car and a 
hook and ladder truck driven by him, the question of the defend- 
ant's negligence and of his contributory negligence, the supreme 
court of Minnesota holds, were both for the determination of the 
jury. As between the plaintiff and the defendant, it was imma- 
terial, the court considers, whether he owned the truck himself, or 
was driving it as the servant of the city. If he was driving a 
vehicle which was so unwieldy and unmanageable that it was dan- 
gerous to drive it on the public streets, and this was the cause 
of the collision, it holds that he could not blame the defendant. 
On the other hand, the court holds that the duties of a member 
of the fire department of a city, when driving fire apparatus on a 
call to a fire, might require him to take risks which it would be 
negligence for a private person to take in pilrsuit of His private 
business. Of course, it adds, such a fireman must use ordinary care. 
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that is, care commensurate with the occasion. Aside from any 
ordinance on the subject, Mr. Justice Canty, who delivered the 
opinion of the court, says that, in his opinion, the right of way for 
the fire department would be implied. Order directing a verdict 
for the defendant and denying a new trial reversed, and new trial 
granted. 



RUNNING DOWN STREET SPRINKLER. 

Abrahams v. Los Angeles Traction Co. (Cal.), 57 Pac. Rep. 216. 
May IS, 1899. 
The plaintif? was injured while driving a sprinkling wagon by hav- 
ing the latter run down by a street car on the street which he was 
sprinkling. In affirming a judgment in his favor for $3,000, the su- 
preme court of California says that, in approaching at high speed 
so unwieldly a vehicle as a modern sprinkling cart, a motorman of 
an electric car cannot reasonably assume that the track will be 
cleared as quickly as by a bicycle. In cities, where heavily freighted 
wagons and vehicles of every description frequently take the track 
of the street cars, it continues, a common observation teaches, what 
must be presumed to be well known to motormen, that a warning 
700 feet away to the driver of a sprinkling cart, by sounding the car 
gong, may not be heard by the driver of the wagon; and the motor- 
man would not be justified in quickening his speed to the highest 
point, and advancing without further warning, on the assumption 
that the signal would be heard and obeyed in time to clear the track. 



BOYS RIDING WITH AND WITHOUT INVITATION OF 
MOTORMAN.- 

Little Rock Traction & Electric Co. v. Nelson (Ark.), 52 S. W. 
Rep. 7. June 3, 1899. 

A boy 10 years of age, riding upon a street car without paying 
fare, by invitation of a motorman in charge of the same, who has 
authority to receive and let off passengers, the supreme court of 
Arkansas holds, is not a trespasser. The invitation of the motorman 
is an act within the general scope of his employment, for which 
he is responsible to his master. If the boy accepts it innocently, 
he is no trespasser, and it is the duty of the company to extend to 
him the diligence due to passengers of his age and discretion. 

In entering, riding upon, and leaving street cars, the court further 
holds, a boy 10 years of age or over is bound to exercise prudence 
equal to his care, knowledge, and experience. To that extent he 
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js under a legal duty to avoid danger, and is held responsible in 
law for acts or omissions contributing to his own injury. 

But the employes of a street railway company, the court main- 
tains; are under no obligation to keep a lookout to prevent boys, 
endeavoring to ride without permission and paying fare, from en- 
tering its cars while in motion. Such a boy who does or attempts 
tc do so is a trespasser, and the company owes him no duty save 
not to injure him wantonly. 

Evidence that boys have ridden on the defendant's cars at different 
times without permission, and at other times by invitation, and 
without paying fare, the court holds incompetent, as not tending; 
to prove that the plaintiff was or was not entitled to ride on the 
car he attempted to board at the time he was injured. 



MUST MAKE REPAIRS DIRECTED BY ROAD COMMIS- 
SIONER. 

Maloney v. Natick & Cochituate Street Railway Co. (Mass.), 54 
N. E. Rep. 349. June 30, 1899. 

By the Public Statutes of Massachusetts, chapter 113, section 32, 
it is provided that every street railway company shall keep in re- 
pair, to the satisfaction of the superintendent of streets, street com- 
missioner, road commissioners, or surveyors of highway, the pav- 
ing, upper planking, or other surface material of the portions of 
streets, roads and bridges occupied by its tracks. 

This, the supreme judicial court of Massachusetts does not think 
means that the approval of the road commissioner is a condition 
precedent to the running of the road, but merely that, if he di- 
rects repairs, they must be made. 

Furthermore, it being impossible for a road commissioner or 
superintendent of streets personally to attend to the repair of all 
the streets, roads, and bridges, so that, in a lafge town, he must, 
of necessity, have assistants, the court holds that the fact that an 
assistant has charge of a certain locality sees the work, and is satis- 
fied, is evidence tending! to show that the work is done to the 
satisfaction of his principal, and to negative the theory that the 
actual state of things is due to any want of compliance with the 
directions of the commissioner. 

Under another provision of the statutes, the court holds that 
where an injury is caused by a neglect of the company to repair 
what it is obliged by statute to keep in repair, notice of the acci- 
dent must be given it within thirty days, though such notice is 
not required where an accident is caused by a defective construction. 
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CANNOT ASSUME BROKEN-DOWN WAGONS WILL GET 
OUT OF WAY. 

Sweeney v. Kansas City Cable Railway Co. (Mo.), 51 S. W. Rep. 
682. May 23, 1899. 

In no case, does the supreme court of Missouri, division No. 2, 
consider that a gripman has the right to assume that such obstruc- 
tions as a broken-down wagon will move out of the way. It further 
maintains that if the gripman in question could have seen the brok- 
en-down wagon on the track in time to stop, had he looked, the 
presumption was that he did not look, or, if he did look, that he did 
not heed what he saw, so that in either case he was negligent. 

Nor does the court consider that a passenger, who was fatally in- 
jured by the car he was on being run into such a wagon, was guilty 
of contributory negligence in being upon the running board, he hav- 
ing stepped onto the running board when he had reached the place 
where he wanted to alight and the gripman, through inattention to 
duty, having failed to stop the car there, was carrying him on to the 
next street. 

There is no question, the court insists, but that the degree of care 
required of street railway companies towards their passengers is the 
utmost care and diligence of very cautious persons. 



NO INJUNCTION AFTER COMPENSATION FOR RIGHT 
TO USE TRACKS. 

People's Railway Co. v. Grand Avenue Railway Co. (Mo.), 50 S. 
W. Rep. 829. Mar. 31, 1899. 
It is a well-settled principle of law, says the supreme court of 
Missouri, that where a new duty or cause of action is created by 
statute, and a particular proceeding, not theretofore existing, to en- 
force the duty or to vindicate the right conferred, is prescribed, the 
statutory remedy is adequate, and no other must be pursued. Ap- 
plying this, the court holds that the proceeding provided by the St. 
Louis ordinances for the purpose of securing to the plaintiff full and 
fair compensation for all the injury it might sufifer by reason of the 
delays and inconveniences resulting from the exercise by the de- 
fendant of its right under the city charter to connect its track with, 
and pass its cars over, the plaintiff's tracks, was a valid and adequate 
one, so that the compensation once having been determined there- 
under and accepted by the plaintiff it would not afterwards be en- 
titled to any relief by injunction from any such delays and incon- 
veniences. 
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ENTITLED TO USE TRACKS FOR OWN CARS ONLY. 

South Side Passenger Railway Co. v. Second Avenue Passenger 
Railway Co. (Pa.), 43 Atl. Rep. 346. May 22, 1899. 
By agreement, a street railway company acquired the right to use 
certain tracks. The use by it was without limit as to amount. But 
it was a use for itself and its own cars, only. Under these circum- 
stances, the supreme court of Pennsylvania holds that the company 
had a power of growth, but had no general power of expansion into 
other fields, or of increase by the absorption of other roads. In 
other words, the court holds that when the company itsejf was ab- 
sorbed by another company, the latter became a practical "assign," 
which, under the agreement, was entitled to the continuance of all 
the rights and privileges given to the assignor by the agreement, 
but nothing more, so that while it was entitled to use the tracks for 
the cars from the line of the first company, however many, it could 
not use them in the operation of its leased or consolidated lines, 
other than for such cars of such first company. 



LIABILITY FOR INJURY TO TRANSFER PASSENGER 
BY TROLLEY POLE BREAKING. 

Keator v. Scranton Traction Co. (Pa.), 43 Atl. Rep. 86. Apr. 24, 
1899. 

To change from one line of street railway to another operated by. 
the same company passengers had a block to walk. A transfer 
ticket issued from one to the other read: "Good upon next south 
side car within thirty' minutes from nine o'clock." The holder 
walked to the starting point of the south side car. While she was 
standing on the pavement, the car pulled up. As that Was a 
terminus of that line, the motorman attempted to change the trol- 
ley pole to the other end of the car. In doing so, it broke, a piece 
striking the woman, inflicting a severe injury. When struck, she 
had moved to a point midway between the curb and car. 

The turning point in the case, was on the question of whether the 
woman was a passenger at the time of the injury, to whom the 
company owed care accordingly. The supreme court of Pennsyl- 
vania, however, stated that there is no definition of the duty of the 
company to her which fitted the facts of the case. And it called 
special attention to the fact that the injury to her was from a defect 
in an indispensable attachment of the very vehicle in which the ' 
company had undertaken to carry her. 

So far as the transfer ticket was concerned, the court says that 
it must be conceded that it, on its face, was an undertaking to carry 
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her from the point where the car started to her destination on the 
south side line, and says that she was not a passenger while on the 
sidewalk going from one point to the other. 

Yet surely, in such situation, under such circumstances, as above 
stated, the court holds, the carrier's duty to her was what it owed 
to a passenger — as much so as if her injury had been caused by a 
rotten step on the car. When she came within reach of the vehicle 
provided for her transportation, it maintains, the carrier's duty was 
that she not be injured by the vehicle, if the highest degree of care 
could prevent it. Such care the company was bound to show 
affirmatively. It did not attempt to show it. Therefore, the court 
concludes, it was answerable in damages for her injury. 



STARTING OF CARS BY INTERMEDDLERS. 

Leavenworth Electric Railroad Co. (Kan.), S7 Pac. Rep. 519. June 
10, 1899. 

The evidence in this case showed that the plaintifif and her child 
were passengers on a certain street car, and that she told the con- 
ductor to let her od at a particular street. As the car approached that 
street, it was quite full of passengers. The conductor desired to occu- 
py his time in collecting fares, and, in order to enable himself to do 
so, asked a conductor of another car, who was off duty, and riding on 
this car, to let the woman and her child off. This the latter con- 
ductor promised to do. He gave the signal to stop at the desired 
street, but himself left the car at that point in advance of the plain- 
tiff and the child, without giving the starting signal. The child 
descended in safety, and the plaintiff herself went as far as the steps, 
when some unauthorized and unknown person gave the starting 
signal to the motorman. The car started. The woman grew dizzy, 
and fell to the street. 

In affirming a judgment for the plaintiff, the supreme court of 
Kansas holds that a street railway company is bound to the high- 
est possible caution and prudence in letting off its passengers at its 
stopping place, and its employes must not merely wait a reasonabfe 
time to enable the passengers to alight, without looking to see 
whether such has been done, but they must see and know that the 
passengers are safely off before starting the car in motion again. 

When a street railway car is negligently started in motion before 
a passenger endeavoring to leave it has safely alighted from it, and 
while it is so in motion the passenger is seized with an attack of 
dizziness, which prevents her from holding on, and in consequence 
falls off, and is injured, the company is liable. 
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A street railway company is not responsible for injuries resulting 
from the act of an intermeddler in the running of its cars, which its 
employes could not foresee and guard against; but when such act 
of intermeddling consists in giving the signal to start the car in 
motion, and the conductor in charge, without seeing and knowing 
that a passenger has safely alighted before the car started, does not 
stop it as soon as he can, but allows it to continue in motion in 
obedience to the unauthorized signal, he will be held to have rati- 
fied and adopted the act of the intermeddler, and the company will 
be liable for the consequent injury as caused by an act of its em- 
ploye's negligence. 

If, by custom among street railway employes, known and as- 
sented to by the company, those who are on duty are in the habit 
of calling for and receiving assistance from those who are not at 
the time on duty, and an employe oflf duty, thus called upon, under- 
takes to render the assistance asked, he will be regarded as in the 
employ of the company for such service; and, if he negligently aban- 
dons the work before completing it, whereby injuries to a passen- 
ger occur, the company will be liable. 

If, however, such custom does not exist, or, existing, is not 
known and asserted to by the company, but an employe on duty 
deputes the one off duty to assist him, and he undertakes to do so, 
but negligently fails to fully perform it, whereby injury to a pas- 
senger occurs, the company is likewise liable, because of the negli- 
gent abandonment of duty by the employe directly chargeable with 
its performance. 



PRESUMPTION IS THAT TRACKJS CLEAR. 

Kramer v. New Orleans City & Lake Railroad Co. (La.), 26 So. 
Rep. 411. January 9; Rehearing denied, June 27, 1899. 
This was a case of a drunken man lying near an electric street 
railway track, throwing his feet, or that portion of his legs below 
the knees, across the track, and in that condition receiving in- 
juries requiring the amputation of his legs near the ankle joint. A 
verdict was returned in his favor for $12,500. But the supreme 
court of Louisiana reverses the judgment based on such verdict, 
ordering that the plaintiff's suit be dismissed, with costs. It does 
not consider that it can hold that a motorman, entering a curve on 
a street is required to closely scan the rails beyond the curve to 
discover the protruding feet of a man in the grass, 70 feet beyond 
the curve. The presumption is, it holds, that the track is clear; not 
that this at all releases the vigilance to be exerted by the motorman. 
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but, in estimating that vigilance in such a case as this it authorizes 
the making of some allowajice for a failure of the motorman to 
discover such objects on the tracks under such conditions. More- 
over, it thinks that there is certain to be a difference in the quick- 
ness and accuracy of the perception of a motorman in such case, 
where he has no cause to suspect — still less to know — such objects 
being on the track, and of a man who puts his handkerchief at the 
place of the accident and then seats himself to look for and per- 
ctive the object he has thus placed in position. In such a case as 
this, for the plaintiff to recover damages, the court holds, he must 
show with reasonable certainty that, notwithstanding his gross im- 
prudence in thus exposing himself to peril, the defendant's motor- 
man could, by the exercise of ordinary care, have averted the acci- 
dent. 



CAN ASSUME THAT CHILD WILL NOT DELIBERATE- 
LY RUN INTO CAR. 

Adams v. Nassau Electric Railroad Co. (N. Y.), 58 N. Y. Supp. 
543. June 6, 1899. 
Children early learn that contact with some things will produce 
pain and injury, and their education with respect thereto proceeds 
with considerable rapidity. While they lack judgment to act with 
care and circumspection in respect of such matters, yet they are 
quite sensible of the necessity of avoiding contact with objects 
which experience has taught will inflict harm. A child will not 
usually place its hand in the fire, as it early learns that if it does 
it will be burned, and it will not voluntarily run into a moving car, 
being, sensible that pain will follow. A child of sufficient maturity 
to play about the streets, and of the age say of nearly 6 years, may be 
assumed to know that injury would result to him from such an 
act. These well-known facts, the second appellate division of the 
supreme court of New York holds, people engaged in traffic upon 
the streets may reasonably and fairly take into consideration in op- 
erating their vehicles thereon. So, in this case, the court thinks 
that the motorman had the right to assume that an infant of such 
age would not voluntarily leave the walk at the .side of the street, 
and deliberately run into the car. Consequently, it holds, he was 
not, in the exercise of reasonable and ordinary care, required to 
operate his car in contemplation of such a contingency, although 
he was undoubtedly required to be upon his guard against the 
heedless action of immature children. And, as the fact was that 
the child did not reach the track until some part of the car had 
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passed the child, the court declares itself unable to see that any 
act was required of the motorman to check his speed, as at no time 
was the child on the track in front of the car. That the car was 
stopped within a distance of 20 feet after contact with the child, the 
court considers showed that it was evidently under reasonable con- 
trol. Judgment for the plaintiff reversed. 



DUTY WHERE CAR SLOWS UP AFTER FAILURE TO 

STOP AT CROSSING. 
Birmingham Railway & Electric Co. v. James (Ala.), 25 So. Rep. 
847. 
The supreme court of Alabama approves of an instruction to the 
effect that if an electric car passed a street crossing without stop- 
ping for a passenger to alight in response to his signal, and then 
slowed up to such an extent as would imply, on the part of those 
persons who had charge of the car, that was an invitation for 
him to alight at that point, and he endeavored to do so, then it was 
just as much their duty not to jerk the car suddenly, or give it a 
forward impetus so suddenly as to imperil his life or his safety, as if 
it had been at the crossing itself, and that they were under just as 
much duty to protect him against injury as if the stop had been made 
right at the street crossing. And the court does not consider that it 
is negligence, as a matter of law, for a passenger to take, with ordi- 
nary care, a position on the steps of a car preparatory to alighting, 
nor for him to attempt to alight from a car moving so slowly that it 
would not appear dangerous to do so to a man of ordinary pru- 
dence. 



RESPONSIBILITY FOR OBSTRUCTION OF HIGHWAY 
WITH PILE OF RAILS. 

Slayton v. West End Street Railway Co. (Mass.), 54 N. E. Rep. 
351. June 30, 1899. 

The fact that the plaintiff by her own admission did not notice 
the pile of rails over which she fell, the supreme judicial court 
oi Massachusetts holds, would not alone require it to be held, as 
matter of law, that she was negligent as the presence of the rails 
v/as a temporary condition which she was not bound to anticipate. 

But be that as it might the street railway company argued that 
the evidence adduced was not sufficient to warrant a verdict against 
it for the plaintifl, because the work of substituting new for old 
rails was being done by a firm of contractors. Nevertheless, the 
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court overrules the company's exceptions to a judgment for the 
plaintiff. It points out that it was to be noticed that the railway 
which was under repair was in actual use for the transportation of 
passengers, and that it was more natural that the control of. the 
work of repairs, which would unavoidably affect the safety of opera- 
tion, should be retained by the company than committed to inde- 
pendent contractors, whom the company could not control. More- 
over, it says that whether the relation of the firm to the defendant 
company was that of an independent contractor or that of an em- 
ploye was a matter peculiarly within the knowledge of the company, 
and, when the latter rested its case without introducing evidence 
upon the subject, some inference might be drawn from this con- 
duct. Again, it insists that the fact that the rails were used to repair 
the defendant's railway had some tendency to prove that they were 
its property, and placed in the gutter for its convenience and by 
its servants. 

So, even if each separate piece of the evidence was so consistent 
with the defendant's nonownership and lack of control as with its 
responsibility, the court holds that the state of the whole evidence 
at the close of that part of the trial, in view of the fact that the de- 
fendant introduced no evidence as to the true relation of the con- 
tractors itself, justified the submission of the issue to the jury. 



RIGHTS OF DELIVERY WAGONS VERSUS STREET 

CARS. 

Black v. Staten Island Electric Railroad Co. (N. Y.), 57 N. Y. 
Supp. 1 1 12. May 8, 1899. 
A man driving a wagon for the delivery of groceries, after fol- 
lowing the street car tracks until he came to within about 100 feet 
of his destination, looked behind, but could discover no approaching 
car. It was about 8 o'clock in the evening, and somewhat dark 
and misty, but he could probably have seen the headlight of a car 
for a distance of about 300 feet. The street at the point where he 
stopped was about six feet and six inches wide from the curb to the 
first rail of the track. There he turned from the track, hung up 
his lines on a hook in the wagon, and stooped down to pick up the 
packages he was to deliver, when a car, approaching from the 
rear, struck his wagon. He said that he supposed he was clear of 
the track, but did not look to see, feeling perfectly safe in the place 
he stopped the wagon. The motorman testified that the hind 
wheel of the wagon was over the track for a distance of about 
three inches. The main contention of the company was that the 



STREET RAILWAY LAW. 63 

driver was guilty of contributory negligence in failing to look back 
and observe the approach of the car, and also in failing to make 
such observation as was necessary to make sure that he was 
clear of the track sufficiently far to enable a car to pass without 
coming into contact with the wagon. 

So far as the first proposition was concerned, the second appel- 
late division of the supreme court of New York holds that the 
jury was authorized to find that the driver made such observations 
as a prudent person would ordinarily make under the circumstances, 
to discover whether any car was approaching, and therefore acquit 
him of negligence in that regard. 

Upon the other question, it pronounces the case somewhat closer, 
yet it thinks the evidence presented a question for the jury in that 
regard. It says that it is to be borne in mind that, while the right 
of the railroad company to have its cars move over its tracks is 
paramount to the right of use by the public, yet such rule is not 
an absolute one in all cases. The railroad company has no para- 
mount right of use, as against persons having occasion to make use 
of the street for proper purposes. 

People with vehicles, engaged in the delivery of merchandise, 
continues the court, have an equal right with such railroad company 
to occupy the street, for a reasonable time, to insure such delivery, 
even though it prevents, for the time being, the operation of the 
cars thereon. 

Where a street is so narrow that a vehicle may not be stopped 
upon it for the purpose of delivery of merchandise without ob- 
structing the tracks of the railroad company, such persons have the 
right of reasonable use, for the purposes of their business, equal 
with the railroad company; otherwise, it might well be that the 
street could not be capable of use by any one with vehicles, save the 
railroad company. Under such circumstances, the court thinks that 
their rights are equal, and that one may not exclude the other. 

In this case, the court says, the plaintiff was lawfully using the 
street for the purpose of delivering his commodity; and if, in the 
accomplishment of such purpose, it became necessary to obstruct 
the railroad track, the defendant company was required to yield to 
such necessity, and give the plaintiff reasonable opportunity for 
such delivery. 

Even if the street were wide enough to admit of the delivery 
wagon standing between the curb and the rail and permit the car 
to pass, of which the court is by no means sure, it holds that if 
the plaintiff exercised reasonable care in looking for the approach 
of a car, he had the right to stop for a time necessary to make de- 
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livery of his goods; and it was for the jury to say whether, in view 
of the width of the street, and of the space between the rail and the 
curb, the observation which he made for the approach of the car 
was such as a person in the exercise of ordinary prudence would 
have taken. * 

The defendant company was chargeable, equally with the plain- 
iiS, the court holds, with knowledge of the space between the 
curb and the rail, and in the operation of its cars upon such street 
It was required to exercise due care in passing vehicles- thereon, 
and not to so operate them as to come into contact with such vehi- 
cles; and if it could not pass a vehicle standing upon the street, 
or if the vehicle was necessarily upon the track, then the obliga- 
tion of the company required it to suspend operations for the time 
necessary to enable the person so standing to make delivery of his 
merchandise. 

Taking into consideration the width of the space between the rail 
and the curb, the width of the plaintiff's vehicle, the overhang of 
the car, and the obligations of each to the other, the court finds 
itself unable to say that the plaintifl in this case was guilty of con- 
tributory negligence, as matter of law, in permitting his vehicle to 
come to rest at the time and under the circumstances disclosed by 
the evidence. On the contrary, it thinks that the question was one 
of fact, and was properly submitted to the jury. 

Judgment for the plaintiff affirmed. 



LIABILITY FOR JERKING OF CAR ATTRIBUTABLE TO 
CLOSELY FOLLOWING ANOTHER. 

Scott v. Bergen County Traction Co. (N. J.), 43 Atl. Rep. 1060. 

July 8, 1899. 

The occurrence of a sudden lurch or jerk of a street railway car, 
of sufficient violence to throw a passenger off the platform, who 
was there preparing to alight, and awaiting the stopping of the 
car for that purpose, the supreme court of New Jersey holds, 
justifies an inference of a breach of duty upon the part of those 
operating the car, within the maxim "The matter speaks for itself." 
That the car was following another closely, which 'was stopping 
and starting suddenly, it holds, is a fact for the consideration of the 
jury in determining the cause of the sudden lurch or jerk, and as 
bearing upon the questions of negligence arising in the cause. 

It is not negligence in itself, the court says, for a passenger to 
ride upon the platform of an electric street railway car, nor to get 
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up and go there from inside the car before the car has stopped, 
to await an opportunity to alight. 

The railviray company operating such a car is bound to exercise 
a high degree of care to carry its passengers safely in or upon what- 
ever part of the car they are permitted to ride. 

Whether a passenger riding upon a platform, or standing there 
awaiting an opportunity to alight, while the car is moving, should, 
in the eixercise of ordinary care for his own safety, take hold of 
the hand rail there, the court pronounces a question which, under 
all the circumstances, must be determined by the jury. 



DUTY AS TO ALIGHTING PLACES CHOSEN BY PAS- 
SENGERS. 

Flack V. Nassau Electric Railroad Co. (N. Y.), 58 N. Y. Supp. 839. 
June 13, iSgg. 

As a general proposition, the second appellate division of the 
supreme court of New York does not understand it to be '.he 
law that a street railway company, whose car is brought to a stand- 
still at the instance of a passenger, not at any terminal point or at 
a stopping place regularly designated as such by the management 
of the road, is bound, in the discharge of its duties as a common 
csrrier, to furnish to the passenger a safe place at which to alight. 
The passenger, under such circumstances, chooses the place for 
himself; and unless there is evidence that its dangerous charac- 
ter was known to the persons operating the car, and that they al- 
lowed him to alight without giving him any caution, the court 
says the railway company is ordinarily not responsible for the un- 
safe condition of any part of the street, except that which constitutes 
a part of its roadbed, or which it is legally obligated to keep in 
repair. But the court holds that if the company provided any part 
of its roadbed as a place for passengers to alight on, it was bound 
to exercise reasonable care to keep that particular place safe for 
the purpose. 

Here a car was stopped, on a passenger's signal, near a certain 
cross street, and when she stepped from the car to the ground the 
soil of the roadbed gave way under her feet, and she fell to the sur- 
face of the street, sustaining a fracture of the hip. 'The street on 
which the tracks were had been lowered 18 to 20 inches, making of 
the roadbed an embankment. There was also evidence that other 
similar accidents had previously happened to passengers alighting 
from the cars of this company, under similar circumstances, while 
the street was in the same condition. 
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This last proof, the court holds, rendered the company chargeable 
v.ith notice that its roadbed in that neighborhood was likely to give 
way under persons leaving its cars, and imposed upon it the duty 
of exercising greater caution than might otherwise have been nec- 
essary to afford passengers an opportunity to alight in safety, even 
if the company was in no wise responsible for lowering the adja- 
cent surface of the street. 

And if the company was unable to maintain its own roadbed in 
a condition safe for passengers to step upon, by reason of the ac- 
tion of the city authorities in lowering the grade of the street, it 
was, at all events, the court insists, bound to inform its passengers 
v.'ho were to alight upon that roadbed that they could not do so 
with safety. 

Judgment for plaintiflf .iffirmed. 



NO COMMON LAW DUTY TO PROVIDE FENDERS AS 

SUCH. 

Hogan v. Citizens' Railway Co. (Mo.), 51 S. W. Rep. 473. May 
23, 1899. 

It was argued on appeal in this case that the trial court had com- 
mitted error in striking out from the petition the averment that 
the "defendant did negligently fail to use ordinary care in providing 
said gripcar with a fender to prevent its running over the children 
it had run down and upon." The court's ruling was that the acts 
averred did not constitute negligence on the part of the defendant, 
and hence should be eliminated from the case. 

There was no contention that there was any law of the state or 
any ordinance of the city which made it the duty of the defendant 
to place fenders on its cars. The obligation to do so, says the su- 
preme court of Missouri, division No. I, in reviewing the assign- 
ment of error, must therefore be found in the common law, if there 
v/as any such obligation resting: upon the defendant. 

It was not contended that the common law expressly imposed 
any such obligation, but it was argued that "defective appliances, 
or no appliances at all, or insufficient appliances, is a question of 
negligence, for the jury." 

This leads the supreme court to say that the obligation of the 
common law is that the defendant shall exercise ordinary care to 
prevent injury to the public. No particular kind of appliance is 
required to be used. It is only necessary that the defendant should 
have used such means to prevent injury to the public as a man of 
ordinary prudence would have used under the same circumstances. 
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To predicate a charge of negligence upon a failure to use any par- 
ticular kind of appliance is insufficient, especially in the absence of 
any averment that the appliances and means employed by the de- 
fendant were not reasonable safe. 

As between master and servant, continues the supreme court, the 
master is not required to furnish the best and safest known appli- 
ances. It is enough that what he does furnish are reasonably safe 
for the purposes for which they are intended and used. So, with 
respect to its common law duty to the public, the court goes on to 
declare, it is not whether there are known appliances which the 
defendant did not use, but whether the appliances it does use are 
si-ch as a person of ordinary prudence would have used, which de- 
termines the question of its negligence. 

There was therefore, the supreme court holds, no error in the 
ruling of the trial court sustaining a motion to strike out this allega- 
tion in the petition. 



RIGHT TO ASSUME THAT RIDER OF BICYCLE WILL 
TAKE CARE OF HIMSELF. 

Gagine v. Minneapolis St;:eet Railway Co. (Minn.), 79 N. W. Rep. 
671. June 28, 1899. 

To attempt to ride a bicycle between the tracks of an interurban 
electric street railway, where the street is 120 feet wide and the dis- 
tance between the inside rails of the two tracks is but 7 feet and 
every 135 feet there is a trolley pole in the center of the space be- 
tween the tracks, with a distance between a trolley pole and a 
passing car of only i6j^ inches, the supreme court of Minnesota 
thinks ought, under any ordinary circumstances, to be held negli- 
gence as a matter of law. Indeed, the evidence in this case show- 
ing that a man, for no apparent reason, except that it was smoother 
than the remainder of the street, undertook to ride in such a space 
between the tracks, sometimes nearer one rail and sometimes nearer 
the other, down a grade, and then, apparently without the least 
use of any of his senses to ascertain whether a car was approach- 
ing him from behind, turned suddenly to cross the track on his right 
when a car coming up from behind was within 10 to 20 feet of 
him on that track, the court holds it was conclusive that the man 
was guilty of contributory negligence so gross as to amount to 
extreme recklessness. 

This, the court says, left only the question of whether there was 
any evidence to go to the jury that the motoneer, after he saw the 
man in a place of danger, was guilty of wanton or willful negili- 



68 STREET RAILWAY LAW. 

gence in failing to exercise reasonable care to avoid injuring him. 
And if the fact was, as contended, that the man rode continuously 
near the rail of the track on which the car was, the court does 
not think that this would have justified a finding that the motoneer 
was guilty of any wanton or willful negligence, particularly as the 
car was in plain sight of the man, if he had looked in that direction, 
and he had been warned of its approach by the sounding of the 
gong. 

The fact that the man gave no visible indication of having heard 
the gongi, or of being aware of the approach of the car, the court 
holds, was of very little weight. Any one accustomed to ride on 
street cars, who is at all observant, it says, must know that there 
is a very larg€ number of bicyclers who ride between or near street 
railway tracks, and who seem to think that it is not "good form" 
to get out of the way of an approaching car, or to give any indica- 
tion of being aware of its approach until the very last moment. 

Under such circumstanc'es, and considering the ease and quick- 
ness with which a bicycler can turn aside, and that if a motoneer 
was required to stop or slow up in every such case until he was 
sure that the rider would get out of the way, it would be practi- 
cally impossible to operate the cars so as to properly serve the 
public, the court holds that the inotoneer had a right to assume 
that the bicycle rider in question could and would take care of 
himself. 



DUTY TO CORRECT ABUSES OF JURY SYSTEM. 

Messenger v. St. Paul City Railway Co. (Minn.), 79 N. W. Rep. 
583. June 14, 1899. 

The supreme court of Minnesota admits that it cannot say that 
there was not some evidence in this case to support the verdict for 
the plaintifT. But her uncorroborated evidence on the essential and 
vital point in the case, namely, as to the manner in which she was 
injured, it insists, was so inherently improbable and unreasonable 
that the trial court must be held to have abused its discretion in re- 
fusing to set aside the verdict, and grant a new trial. And the su- 
preme court itself grants a new trial. 

The court says that this rule can be applied by it only in extreme 
cases. But when such a case is presented it maintains that the 
court should not hesitate to act. The court which refuses to do 
anything to correct the abuses of the jury system, it adds, is one of 
the worst enemies of that institution. Such a court, it believes, is 
doing what it can to pave the way for the abolition of the jury sys- 
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tern, the establishment of "government by injunction," and the es- 
tablishment of a one-man system, in which the judge who acts as a 
jury will be altogether too liable to be selected, controlled, or in- 
fluenced by great corporations and by men of great wealth or polit- 
ical influence. 



RIGHTS OF AN EMERGENCY EMPLOYE. 

Marks v. Rochester Railway Co. (N. Y.), 58 N. Y. Supp. 210. May 
24, 1899. 

Two bobtail horse cars met on a single track. After some alter- 
cation between the conductors, it was decided that one of them 
should be moved back to a siding to let the other pass. There was 
no brake on the rear end of the car, and only the one employe 
en it, who called upon a boy 11 years and 4 months old, who ap- 
peared upon the scene, to drive the horse while he himself handled 
the brake at the oposite end of the car. Some other boys also got 
tipon the car and commenced jolting it by dancing. The conductor 
made a rush or feint at them, at which they took fright, and, in 
scrambling off, pushed the boy driver off the platform, whereby 
he sustained personal injuries. 

By a former adjudication it was settled that the platform of the 
car was not an unsafe place, that the boy was sui juris (under no 
legal disability), and that the company was not guilty of negli- 
gence in placing him, through its conductor, upon the platform of 
the car, for the purpose of driving the horse. Indeed, with pas- 
sengers upon the car, the fourth appellate division of the supreme 
court of New York says that, under the circumstances, it would 
seem that it would have been grossly negligent for the conductor 
to have driven the horse himself, and left the brake unattended. 

Asumingi then that the boy was an emergency employe, the court 
goes into the question of what are rights of such an employe and 
the liability of the company to him for injuries while so employed. 
Concededly, it says, in the employment of the boy the conductor 
stood in the place of the company, and any contract which he made 
in that regard would be enforceable against it. 

If, under such circumstances, the person so representing the 
company employs an incompetent person, or a less number of 
persons than are requisite for the performance of the work, or puts 
the person so employed in an unsafe place, or furnishes him im- 
perfect or unsafe tools or appliances, and injury results because of 
such failure, the company, the court holds, is liable. 

In the employment of an emergency man, the court goes on to 
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say, the servant of the master making such employment acts for, 
and stands m the place of, the master; and he is charged with all 
the duties and responsibilities that the master would have been 
chargeable with if he had made the employment direct. But, having 
properly discharged all those duties, when such servant employer 
returns to the performance of his duties as servant, the court holds, 
he ceases to occupy the relation of master, and becomes co-employe, 
as to the person employed by him, and as to every other person 
in the master's service, and the master is not liable, even to the 
emergency employe, for his negligence. It cannot be of conse- 
quence, the court adds, that the employment of an emergency man 
i.= continued but a few moments, or that the service continues for 
hours or days. 

Thus, does the court come to the conclusion that, the conductor 
having fully discharged his duty to the boy, so far as the employ- 
ment was concerned, when he commenced managing the car he 
became a co-employe with the boy, assuming that the later was an 
emergency employe; and, if the conductor's negligence caused the 
injury sustained by the boy, it was the negligence of a co-employe, 
for which the company was not liable. 

Furthermore, assuming that the jury, upon the evidence, might 
have found that the boy was not an emergency employe, but a tres- 
passer upon the car, and sustained that relation to the company 
when injured, the court holds that the result of the action of the 
conductor, which was directed towards the other boys upon the car, 
was so unusual that the company was not liable. 

Nor does the court think that the jury would have been justified 
in finding that the boy was a passenger upon the car. And if it had 
found that he was taking a gratuitous ride on the invitation of 
the conductor, being sui juris, or not to be treated as a helpless 
child, the court holds that the company would not be liable for in- 
juries he sustained through the negligence of such conductor or 
other employe. 



CANNOT ABANDON OPERATION OF ROAD. 
State, on relation of City of Bridgeton v. Bridgeton & Millville 
Traction Co. (N. Y.), 43 Atl. Rep. 715. June 21, 1899. 
The supreme court of New Jersey holds that a street railway 
company incorporated under the laws of that state, and the route 
of its road, and the location of its tracks, established by an ordinance 
ol the municipality in the streets of which the company is to operate 
its road, such ordinance being accepted by such company, and its 
tracks laid in accordance therewith, and the road constructed and 
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in operation, cannot, at its mere will and discretion, cease and aban- 
don the operation thereof, or any portion thereof. It holds that it 
becomes the duty of the railway company, in the exercise of its 
rights, privileges, and franchises, for the benefit of the public to 
maintain and operate its road according to the terms of the ordi- 
nance, and in compliance with the statutes which confer upon the 
cc.mpany such rights, and franchises. 

An implied condition, the court maintains, attaches itself to the' 
gi'ant of the franchise that it be held for public benefit, and the duty 
upon the railway company is to exercise it for such purpose, and, 
as a public agent, it cannot escape this duty. 

The court further holds that the company, duly incorporated, 
which has the ownership of, and is in possession and control of, 
such street railway, its appliances and property, whether under a 
k-ase of or by sale from the original or other company incorporated 
to construct and operate such railway, or by sale under a decree 
of the court of chancery upon foreclosure under the statute of that 
state, has conferred upon it all the corporate rights, liberties, priv- 
ileges, and franchises of such original or other company, and upon 
it rests the same burden and duty to maintain and operate such 
street railway under the statutes and the ordinance of the munici- 
pality as was imposed upon the original company. 

The fact that the located route of the railway is laid across a 
bridge which is under the control of the board of freeholders which 
will not permit the tracks to be laid thereon except upon proper 
and reasonable regulations for the safety of the bridge for the 
tiaveling public, the court holds, furnishes no excuse why the road 
should not be operated upon its route through the streets of the 
municipality lying upon either side of such bridge. 

Mandamus, the court pronounces the proper legal remedy to 
compel such street railway company to perform the duty of main- 
taining and operating such railway for the benefit of the public, as 
the public duty imposed upon the company is always active, po- 
tential, and imperative, and must be executed until lawfully sur- 
rendered, suspended, or abandoned by the legally expressed con- 
sent of the state. 



ADMISSIBLE EVIDENCE OF EXCESSIVE SPEED. 

City Railway Co. v. Wiggins (Tex.), 52 S. W. Rep. S77. July i, 

1899. 

That cities, in providing for the safety of their inhabitants and 
visitors, have the right to pass reasonable enactments regulating 
the speed oj street cars, the court of civil appeals of Texas says, 
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is not longer to be questioned. Tlie structural capacity of a car, 
and the voltage of electricity at the time applied, being peculiarly 
within the knowledge and power of the company to produce, the 
court considers that the best evidence attainable by a person suing 
the company for damages for personal injuries sustained in a col- 
lision alleged to have .been caused by its negligence in running the 
car at an excessive rate of 'speed would be the estimate of those 
riding on the car at the time; and others having reasonable oppor- 
tunities for observing and of judging. And the court declares 
that it cannot say that, in an effort to convey the idea of the exist- 
ing velocity of a car, it was error to permit a witness to illustrate 
by reference to the speed of a trotting team and buggy, which, it 
adds, among a people of "our" history and habits ought to be 
within the common observation and judgment of all. 



BOUND TO KEEP EYES AND EARS OPEN FOR NEW 
, DANGERS. 

McGovern v. Union Traction Co. (Pa.), 43 Atl. Rep. 949. July 19, 

1899. 

A foot passenger crossing a street, especially a wide one with 
double tracks, the supreme court of Pennsylvania holds, does not 
do his whole duty by a single look before starting. In the space 
where cars and other vehicles have concurrent rights with his own, 
he is bound to keep eyes and ears open for new dangers, and to 
use reasonable care in avoiding them. Moreover, the court holds 
that how far a person's standing "some time" on the curb after 
looking before stepping into the street may have modified the 
act of looking, is clearly for the jury. And where the distance 
of the car and the rate of speed were the subject of testimony not 
entirely uniform, and there was no evidence's to the action at this 
point of the person struck in regard to the approaching car, the 
court holds that it was not one of those clear cases that should be 
taken from the jury. There are two classes of cases, considered 
with regard to the kind of accident, it says, in which nonsuits are 
properly entered: First, where a person, not looking, or claiming 
to have looked and not to have seen what was manifestly and una- 
voidably visible, steps directly in front of a moving car; and, sec- 
ondly, where a person, seeing a clearly impending danger, accepts 
the risk, relying on his own judgment that^ he can escape it. In 
either class the negligence of the injured must be the clear and 
unavoidable inference from the undisputed facts, before the court 
can pronounce it as matter of law. 
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LESSEE NEED NOT MAHE TRANSFERS REQUIRED OF 

ONE CONTRACTING FOR USE OF ROAD. 
Roosa V. Brooklyn Heights Railroad Co. (N. Y.), 59 Supp. 664. 

July, 1899. 

Judge Maddox, at a trial term of the supreme court of New York, 
Kings county, makes a distinction between a contract for the use ■ 
of a railroad, or part thereof, and a lease. In the former, he says, 
the parties use in common the road, or part thereof, while a. lessee, 
subject to the restrictions of the lease, gets an absolute and ex- 
clusive possession of the leased property. Consequently, he holds 
that section 104 of the New York railroad law — which provides that 
one party to a contract for the use of a railroad or part thereof shall 
carry, and that the other party shall permit any other party thereto 
to carry, a passenger so desiring to ride for one single fare not 
higher than the fare lawfully chargeable by either of such cor- 
porations for an adult passenger between any two points on the 
railroads, or portions thereof, embraced in such contract — does not 
apply to a company in operating as lessee the roads or routes leased 
from another company. 



ADMISSIBILITY OF PHOTOGRAPHIC AND OTHER EVI- 
DENCE OF PROJECTION OF RAILS. 

Cunningham v. Fair Haven & Westville Railroad Co. (Conn.), 43 

Atl. Rep. 1047. Aug. I, 1899. 

Where an accident occurred at a point about midway between 
two cross streets through an alleged defect in the track consisting 
in the rails projecting several inches above the surface of the road- 
way immediately adjoining the same, the supreme court of errors 
of Connecticut holds that testimony as to the condition of the 
road at places other than the place of accident, such as testimony 
as to the condition of the road from the one cross street to the 
other, was inadmissible. On the other hand, it does not consider 
that there was any error in allowing a witness to testify as to the 
condition of the road at the place of the accident for some time 
prior to the accident, as the existence of a defect there for some 
time prior to the accident would tend to establish negligence in the 
failure to repair it. 

As to photographs. The court does not believe that any case can 
be found which would warrant the admission of them to prove the 
height of the rails, without evidence of their accuracy. It says that 
a photograph offered for the purpose of proving the appearance 
of a jphysical object which cannot be produced in court nor in- 
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spected by the jury is secondary evidence. Its correctness or ac- 
curacy, like that of a map or diagram, must be proved, before it 
can be received. The accuracy sufficient for the admission of a 
photograph as evidence, it goes on to state, is a preliminary 
question of fact to be determined by the trial judge. The testimony 
of the photographer is not essential if other evidence is produced 
which in fact convinces the court. The proof of accuracy varies 
with the nature of the evidence the photograpli is offered to supply. 
Thus, when it is offered as a general representation of physical 
objects as to which testimony is adduced for the mere convenience 
of witnesses in explaining their statements, very slight proof of 
accuracy may be sufficient. But the mere fact that the identity of 
the place photographed has been proved, is not enough. 



ISO "MIGHT" ABOUT IT IF PASSENGER TRIED TO GET 

OFF MOVING CAR. 
Nefif v. Harrisburg Traction Co. (Pa.), 43 Atl. Rep. 1020. July 19, 

1899. 

Two disinterested witnesses testified positively that the plaintift 
and her sister left the car while it was in motion, and before it 
stopped. She and her sister testified that they did not leave the 
car until it stopped, and that it started with a sudden jerk while they 
were getting off, and that this _was the cause of the plaintiff's fall. 
If the testimony of the witnesses first mentioned was believed, the 
supreme court of Pennsylvania declares that the plaintiff certainly 
could not recover damages, all of its decisions being to that effect. 
And so it holds that it was error for the trial judge to instruct 
the jury that "if you take the version given by the defendant, that 
the car had not yet come to a stop when the plaintiff undertook 
to get out, then you might find her guilty of contributory negli- 
gence, and in that case she would not be entitled to recover." 
This it considers fatally defective, because, while it was altogether 
probable from the context that the judge did not intend, by the 
use of the word "might" in this connection, to put or to intimate 
a qualification upon the defendant's right to a verdict in case the 
jury found that the plaintiff left the car while .it was in motion, 
yet the jury would be at liberty to understand from the words 
of the charge on this subject that the plaintiff's act of leaving the 
car while it was in motion would be no bar to her recovery of dam- 
ages. As there was no evidence to show that the car was going 
so slowly as to be subsequently stopped when the accident occurred, 
the court further holds that it was a mistake to introduce that ele- 
ment into the answer to an instruction asked by the defendant. 
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NOT TAXABLE ON ACCOUNT OF STOCK-TRUST CER- 
TIFICATES. 

Commonwealth v. Union Traction Co. of Philadelphia (Pa.), 43 

Atl. Rep. loio. July 19, 1899. 

The supreme court of Pennsylvania affirms, in this case, the 
decision of the court of common pleas that the commonwealth is 
not entitled to recover any tax from the defendant in respect of 
Electric and People's Traction stock-trust certificates, under the 
state law imposing what is commonly known as the "tax on 
loans." Such certificates the court does not consider constitutes or 
represents any indebtedness on the part of the defendant, within 
the meaning of the statute in question, the 4 per cent paid by it 
not being regarded as interest, but as rentals; or, rather, the court 
makes the point the money with which the so-called interest was 
finally paid was derived from the rentals paid by the defendant. It 
also holds that the commonwealth was not entitled to recover from 
the defendant any tax in respect of mortgages issued by private 
parties and secured upon property subsequently purchased by the 
defendant. 



A VOTE IS NECESSARY TO RENDER STOCKHOLDERS 

LIABLE ON BONDS. 
Boyd V. Heron (Cal.), 58 Pac. Rep. 64. July 24, 1899. 

This was an action brought against stockholders of the Con- 
solidated Piedmont Cable Co., a street railroad corporation, for the 
purpose of enforcing their liability as stockholders for an indebt- 
edness arising upon 10 bonds for $1,000 each, issued in part pay- 
ment for the construction of the company's road. The plaintiffs 
suffered nonsuit, and the supreme court of California affirms the 
judgment of the court below. It holds that, construing sections 456 
and 359 of the Civil Code together, under section 456 the directors 
may prescribe reasonable regulations which shall govern a pro- 
posed bond issue, but before the issue can be legally made the as- 
sent of the required number of stockholders thereto must be had 
in compliance with the mode laid down in section 359. Section 
359 is a general section, applicable to all corporations, and was not 
complied with before the bonds in question were issued. Hence 
the supreme court holds that, without considering whether or not 
the bonds are void, so as to cast no liability upon the corporation, 
it is quite plain that those who were stockholders at the time of 
the bond issue may be heard to say that, because of the irregularity 
of the issue, and of their deprivation of an important right to vote 
upon the bond issue, no liability against them hsLS been created. 
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WHEN NO PUNITIVE DAMAGES FOR EJECTION OF 
PASSENGER. 

Forhman v. Consolidated Traction Co. (N. J.), 43 Atl. Rep. 892. 

June 12, 1899. 

The plaintiff's case was that he was ejected from a car of the de- 
fendant without cause and with unnecessary violence. The case 
went to the jury upon conflicting testimony, with special instruc- 
tions upon the question of punitive damages. 

Punitive damages, says the supreme court of New Jersey, are in 
the nature of a penalty, especially designed as a punishment for the 
wanton conduct or malicious motives of a wrongdoer, and can 
lawfully be imposed only when the reprehensible act is brought 
home to the defendant. 

A principal, whether an individual or a corporation, cannot be 
charged with punitive damages for the illegal, wanton or oppres 
sive conduct of a servant, unless the principal participated in the 
wrongful act of the servant, either expressly or impliedly, by his 
conduct authorizing or approving it either before or after it was 
committed. 

This doctrine, the court holds that the defendant was entitled to 
the benefit of, in this case, and, because it thinks that the defend- 
ant was presumably injured by the submission of the question to 
the jury, as the verdict was for $S,ooo, it makes absolute a rule 
to show cause why a new trial should not be granted. 



AFFIRMS JUDGMENT FOR $20,000 FOR LOSS OF USE OF 
BOTH LEGS. 

Fonda v. St. Paul City Railway Co. (Minn.), 79, N. W. Rep. 1043. 

Aug. I, 1899. 

This action was brought to recover damages for personal injuries 
alleged to have been sustained by reason of the negligence of the 
defendant in operating its cars when the plaintiff was about to take 
passage on one of them. The injuries were serious, resulting in the 
loss of a portion of both legs. The jury, upon a retrial ordered 
by the supreme court of Minnesota, rendered a verdict in favor 
of the plaintiff for the sum of $20,000. The trial judge said with 
regard to this: "Defendant contends that the damages are so 
excessive as to show that the jury was influenced by passion and 
prejudice. I do not think so. While the verdict is a large one, it 
must not be forgotten that the plaintiff's injuries were very serious; 
that he lost the use of both legs, and is a cripple for life; that 
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he never will be able to work or enjoy life as others do; that he 
was nearly a year in the hospital and suffered much pain; that his 
mental suffering, by reason of-his condition, must have been, and 
must always be, great. In view of theSe and other facts, I am un- 
able to say that the verdict is so excessive as to warrant the as- 
sumption that the jury was influenced by passion or prejudice." 
This language is adopted by the supreme court, which holds the 
damages not to be excessive, and afifirms an order of the court 
below refusing a new trial. 



PRESUMPTION OF NEGLIGENCE FROM COLLISION 
BETWEEN CARS. 

Madara v. Shamokin & Mt. Carmel Electric Railway Co. (Pa.), 43 

Atl. Rep. 995. July 19, 1899. 

A car stopped on an up grade, from some defect in machinery or 
power, and could not be moved! A man who was there at the time 
assisted in trying to get the car started, giving directions as one in 
authority. Not succeeding, he said to the motorman that he would 
go to the car barn, a short distance off, and get another car, into 
which the passengers could be transferred and carried to their des- 
tination. He soon returned with another car, approaching the 
disabled and standing one on a steep down grade. From some 
cause the car he was on became unmanageable, ran into the dis- 
abled one standing on the track, and seriously injured the plain- 
tiff. To the charge of negligence made against the company it 
set up the defense that the man who brought the second car was a 
mere intermeddler, who acted without any authority from the 
company. It offered no evidence to establish that fact, but relied on 
that of the plaintiff to make it out. It was conceded that the man 
was an employe of the company, though not a conductor or motor- 
man, but in just what capacity was not clear. 

The supreme court of Pennsylvania afifirms a judgment against 
the company. It says that the plaintiff was" a passenger to whom 
the company owed the utmost degree of care. Being injured by 
one of its cars while occupying that relation the presumption would 
be that it was through the negligence of the carrier. The burden 
was on it to rebut the presumption by showing that the man in 
question was a mere intruder upon the relieving car, acting wholly 
without authority. The burden was not upon the passenger to 
prove that one apparently in authority, having access to the car 
barn, and the power to assume control of a car, and run it on the 
road to the relief of the stalled car, was a servant of the company. 
If the accident had been apparently caused by the act of a stranger, 
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while the plaintiff was a passenger, as in the case of a collision with 
a wagon, the burden would have been on her to show negligence 
on the part of the company. But when it arose from a collision be- 
tween the defendant company's cars on its own rails, the court re- 
peats, the presumption of negligence arose, and the burden was 
on the company to rebut it. 



AGAINST KISSING AND HUGGING ON STREET CARS. 

Sailors V. State (Ga.), 33 S. E. Rep. 813. July 18, 1899- 

Where, in the trial of a criminal case, the proof shows that a 
man and a woman, in an intoxicated condition, were riding upon 
a street car, using profane language and kissing and hugging each 
other to such an extent as to attract the attention of other passen- 
gers upon the car, upon which were also other females, the su- 
preme, court of Georgia holds that this is sufficient to sustain a 
verdit of guilty, under section 396 of the Penal Code of that state, 
notwithstanding the female passengers may not have heard or 
witnessed such conduct. The latter part of the section mentioned 
is as follows: "By indecent or disorderly conduct in the presence 
of females on passenger cars, street cars, or other places of like 
character, shall be guilty of a misdemeanor." , 

This salutary statute, the supreme court says, was enacted for 
the purpose, of preserving peace and good order in the public 
conveyances of the state. The members of the legislature, besides 
many others who were in the habit of riding in public convey- 
ances, it somewhat startlingly continues, had doubtless witnessed 
many scenes of disorderly conduct upon passenger cars or street 
cars in which females were also passengers. They had doubtless 
seen vulgar and drunken creatures acting in such disorderly and 
indecent manner as to attract the attention of the other passengers, 
and using oaths in the presence of ladies who were also passen- 
gers on the cars. This law, it therefore reiterates, was enacted 
for the purpose of punishing for such disorderly and indecent con- 
duct, and preventing its repetition. 

But it was argued in this case that, inasmuch as the females, 
who were sitting in the front portion of the car, had their backs 
turned to the accused persons, who were in the rear, the offense 
was not complete, because not "in the presence of females." With 
this the supreme court does not agree. It holds that, under this 
statute, if the females were in the car upon which the disorderly 
conduct took place, it was not necessary, to make the offense 
complete, that they should be eyewitnesses of the disorderly or 
indecent conduct. Certainly they could hear oaths as well with 
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their backs turned as though they were looking at the persons 
using them. 

So the court holds that the true construction of the statute is 
that, if the disorderly or indecent conduct takes place on a street 
car on which females are riding, it is in their presence, although 
their backs may be turned to the offenders. And it insists that it 
is too clear to require any discussion that being drunk, cursing and 
hugging and kissing, in an offensive manner, as was here shown to 
be the case, by a man and a woman on a street car, is disorderly 
conduct. 



ACCOUNTED PROPERTY BENEFITED BY STREET IM- 

. PROVEMENTS. 
City of Shreveport v. Prescott (La.), 26 So. Rep. 664. April 17, 1899. 

May IS, 1899. Rehearing denied June 29, 1899. 

To begin with, the supreme court of Louisiana holds that the 
matter at issue in this case, being a question of local assessment 
or charge upon property of abutting proprietors in a municipality, 
levied upon compulsion of law alone, to pay the cost of street im- 
provement, and without thtir knowledge or consent, was a tax, 
in the sense of the constitutional provision conferring appellate 
jurisdiction on the supreme court. 

The uniform current of judicial opinion, the supreme court goes 
on to say affirms the principle that the right of occupancy of a 
portion of the streets of a municipality by a street railway cor- 
poration is property which is benefited by a street improvement to 
the extent of the space occupied by its roadbed and tracks, which 
renders same liable for its proportionate share of its cost, just as 
the property of abutting owners is liable; that the railway company 
using the streets for the operation of its cars is in duty bound to 
pay for the work on the streets which its track alone makes neces- 
sary — that is to say, all expense for that portion of the work lying 
between the exterior rails of the tracks of the road, and for a 
distance of 2 ft. from and exterior to the track on each side thereof. 

That in no case can any portion of the cost of such improvement 
be attributed to, or assessed against, the abutting property owners. 

That, when a statute or municipal ordinance makes provision 
for the assessment of a street railway corporation for the pavement 
of such space as its tracks and roadbed occupy, such provision is 
mandatory, and any portion thereof which is put upon the abutting 
property owners is illegal and void. 

Here was involved an interpretation of an ordinance of the city 
of Shreveport which required that abutting property holders 
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throughout the length of a street that had been paved should pay 
two-thirds of the cost of same, each one paying in proportion to 
frontage; that the street railroads should pay in proportion to the 
space occupied by their roadbed, compared to the width of the 
street; and that the city should pay the remainder. The ordinance 
was founded upon the' supposed authority that is conferred by the 
second section of Act No. lo of 1896, which provides that abutting 
owners shall pay two-thirds of the entire cost, and the corporation 
shall pay one-third from its general resources, and provided that, 
where a railway bed or track occupies a part of the street, it shall 
pay in proportion to the space occupied by its roadbed, compared 
with the width of the street. The supreme court holds the ordi- 
nance and statute irreconcilable in that the ordinance transposed 
the terms of the statute by stating (i) the share of the abutter to 
be two-thirds, (2) that of railroad companies in proportion to 
the space occupied by them, (3) the city should pay the remainder, 
whereas the statute states (i) the share of the abutter shall be two- 
thirds, (2) the city one-third, and, (3) provided that a street railway 
occupies a portion of the street, it shall pay in proportion to said 
space. 

Entertaining this view, that the ordinance was not in keeping 
with the terms of the statute, the true import of which is to require 
the portion of the cost due for street improvements by railroad 
companies to be first deducted from the total ajnount, and the re- 
mainder distributed between the abutters and the municipality, two- 
thirds to the former and one-third to the latter, the court declares 
the ordinance null and void. 

The space occupied by a street railroad company, the court 
further holds, is matter of proof, to be administered and deter- 
mined in some proceeding contradictorily between all parties in 
interest — the municipality, the abutting owners and the street rail- 
way companies; and, it adds, the ordinance which arbitrarily fixes 
said space, without a contradictory hearing, cannot be sustained 
as valid. 



LIABILITY FOR INJURY TO EMPLOYE OF INTERSECT- 
ING LINE. 

Bailey v. Citizens' Railway Co. (Mo.), 52 S. W. Rep. 406. July 14, 
1899. 
This was an action for damages growing out of personal injuries 
sustained by a conductor on a cable car on a line that intersected 
the defendant's line of cable railway. The defendant was repairing 
the crossing. Somehow the slot rail got displaced, so that the grip 
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of the plaintiff's train ran against the obstruction thereby caused, 
throwing the plaintiflF against a seat, quite severely injuring him. 
He obtained a judgment. But this the supreme court of Missouri 
has reversed, remanding the case for a new trial. 

First of all, the supreme court condemns an instruction given the 
jury that even if it should appear in evidence to its satisfaction that 
there was negligence on the part of the gripman of the plaintiff's 
train in attempting to move his train over said crossing at an im- 
proper or reckless rate of speed, and that such rate of speed caused 
or contributed to the displacement of said slot, yet the finding of 
such facts would not. and could not, under the law," prevent the 
plaintiflF from recovering in this case, unless the jury further found 
from the evidence that said gripman was at the time under, or sub- 
ject to the direction and control of the plaintiff, as to such rate of 
speed. 

The error in this, the supreme court points out, was in making 
the defendant liable for the independent negligence of the gripman, 
over whom it had no control, and to whom it did not bear the re- 
lation of master, in any degree, without proof of negligence by 
the defendant or any of its employes. And it declares that to hold 
a defendant liable for a pure tort, or wrongful act, of one over 
whom it had no control, to make it liable for the negligent or mis- 
chievous act of a- stranger, as the gripman of the plaintiff's car was 
to the defendant, — would be to violate every principle of natural 
justice, and finds no support in "our" laws. The law makes each 
man liable for the consequences of his own negligent or wrongful 
act, but does not attempt to hold him for the misconduct of an- 
other, over whose acts he has no control, or unless his negligence 
concurs with that other in causing damage. 

So the court holds that if the defendant could establish that the 
gripman was under the control of the plaintiff, and that the plain- 
tiff directed the rapid running, and that caused the displacement of 
the slot rail, it was clear that the plaintiff could not recover, because 
his own negligence had directly contributed to the act which pro- 
duced his injury; or, if the defendant was not able to establish that 
the gripman was under the control of the plaintiff, still, the defend- 
ant was not liable, if the jury found that the rapid running of the 
plaintiflf's train was the sole cause -of the displacement of the slot 
rail. 

Then, it was urged that because the work was entirely under the 
care of the defendant, and because an accident happened, the pre- 
sumption arose of its negligence. But the supreme court does not 
think that doctrine ought to be applied here, because, while it was 
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true that the defendant had charge of the work, it was well known 
to the operatives of the intersecting hne that it was repairing, and 
that, in order not to stop traffic altogether, the conductors and grip- 
men of that road must go over the junction very carefully. The 
burden of the case, it says, was on the plaintifif to establish negli- 
gence, and not one entirely of presumptions. Certain risks are in- 
evitable in making repairs of this nature, and if those charged with 
notice of the conditions will disregard the common dictates of pru- 
dence, and are hurt, they must bear the consequences. In this 
case the defendant was only required to exercise ordinary care; that 
is, such care as a reasonably prudent person would have exercised 
under the same circumstances. 

The court also holds that another instruction was erroneous, in 
leaving to the jury to find that the unsafe condition of the crossing 
was exclusively with the knowledge of the defendant's workmen, 
when there were facts showing it was not. 

Again, it says that it was at least a controverted fact that the 
misplacement was caused by the defendant's servants, and, combin- 
ing the character of the work with the proof that rapid running of 
cars over it would produce a displacement of the slot bar, it was 
error for the judge to declare that it was a presumption of law that 
it was the defendant's negligence that caused the displacement. 

When, it says, an independent factor or agency is introduced 
into the otherwise exclusive management of a work like this, and 
its action is uncontrolled by the defendant, and its negligence is 
also liable to cause a disarrangement of the defendant's plans, or 
interfere with the safety of the work, then the presumption growing 
out of the exclusive management of the work no longer obtains, 
but it is a question of fact, to be resolved in the light of all the cir- 
cumstances. 



ACCIDENTS SAID TO SOMETIMES PRODUCE RESULTS 
STRANGER THAN FICTION. 

Basting v. Brooklyn Heights Railroad Co. (N. Y.), 57 N. Y. Supp. 

119. Mar. 24, 1899. 

In this case, where the second appellate division of the supreme 
court of New York affirms a judgment for $6,500, with costs, in 
favor of the plaintiff, a young woman about 20 years of age, the 
court remarks at the outset that the trial was peculiar in the fact 
that the plaintifif was the only witness to the accident, but that a 
careful reading of her testimony satisfied it that there was no possi- 
ble alternative to the submission of the issues to the jury, and that 
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it is difficult to predicate error of a submission of questions to the 
jury when a failure to submit would have involved reversal. 

Among other things, the plaintiff testified that the car had 
stopped, and that she was in the act of alighting from the rear plat- 
form, with her right hand upon the rail of the dashboard, and one 
foot in the air, ready to step off, when the car started, by reason 
of which she was thrown forward, instead of backward. Counsel 
for the company insisted that such a story bore its own refutation. 
But the court answers that it is not prepared to agree to that, as the 
study of accidents shows strange and inscrutable results, sometimes 
stranger than fiction. And so, while it is unable to tell the method, 
it holds that was just the question properly submitted to the jury, 
and that it cannot interfere with the verdict. 

Furthermore, the court holds that it is not strange that, in the 
excitement of her fall, she did not clearly notice, and afterwards re- 
member the number, of the car. And this is the more important 
in this connection, because it appears that the plaintiff's inability 
to remember the number prevented the defendant from making a 
witness of the motorman or conductor, it having no report of such 
accident, although its rules required reports of accidents. 



OVERHEAD BRIDGE CROSSING CALLED FOR. 

Williams Valley Railroad Co. v. Lykens & Williams Valley Street 
Railway Co. (Pa.), 44 Atl. Rep. 46. July 19, 1899. 

In reversing a decree denying a steam railroad an injunction 
against a grade crossing, the supreme court of Pennsylvania re- 
marks that its utterances on the question of grade crossing^ have 
been so frequent and emphatic that it ought not to be necessary to 
repeat them. Nevertheless, it does take the pains to state that it has 
held in substance, that the manifest purpose of the act of 1871 was to 
discourage grade crossings, and to absolutely prohibit them where 
it is reasonably practicable to avoid them; that what is reasonably 
practicable, under such circumstances, is determined largely by 
what is physically practicable, and not by what is practicable to the 
treasury of the road seeking to cross; that the cost of avoiding a 
grade crossing is a matter to be considered in projecting the new 
road, and that then sufficient capital should be provided to avoid 
that which the law in effect condemns. It further recalls that it has 
held that neither the street railway act of 1889 nor any subsequent 
legislation repealed the crossing provision in the act of 1871. 

But before taking up the question of practicability, the supreme 
court states that the lower court was clearly right in holding that 
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the ownership of the land in fee by the steam railroad company, 
whereon rested its superstructure, gave it no right to exclude sub- 
sequent grantees of the commonwealth from the use of the high- 
way or public road which crossed it. Further than that, however, 
it does not agree with that court, which held that prima facie, under 
the act of 1889, the street railway company had the right to cross at 
grade; that the burden was upon the objecting steam railroad to es- 
tablish that other than a grade crossing was reasonably practicable, 
and that not having established that fact, the court must allow the 
crossing. The supreme court says that it does not think that the 
case should turn on a rule of evidence applicable to a common law 
action. 

The first and second sections of the act of 1871 make it the duty 
of the court to inquire and ascertain the facts with reference to the 
authority of the corporation, and especially, as a basis of informa- 
tion for a proper decree for a crossing, to ascertain whether one at 
grade can be avoided. The commonwealth intended by the act to 
protect the lives and limbs of citizens as well as the property rights 
of litigating corporations. Therefore, the supreme court goes on to 
say, there is a duty upon the court to inquire in the interest of the 
public, which is not directly a party to the issue, whether it is rea- 
sonably practicable to avoid a grade crossing. And so it holds that 
the. court cannot lightly assume, as here, because the steam rail- 
road, in the main, rested its case on the ownership of the fee of its 
right of way, that there was no duty of further inquiry. To this it 
adds that the learned judge vras wholly mistaken in assuming that 
judicial opinion as to the danger of grade crossings is largely 
prompted by that incident to the ordinary public road crossing of a 
railroad; and it declares that no local sentiment favorable to in- 
creased facilities for local travel and communication should swerve 
a court from its duty to carry out strictly the intent of the statute. 

Furthermore, the supreme court holds that the evidence before it 
showed that it was reasonably practicable to avoid a grade crossing 
at the point in question. An inspection of photographs showed 
that the public road, for between 300 and 400 feef on each side of 
the railroad, was almost level, "and that an overhead bridge pre- 
sented no engineering difficulties in construction or use. Conse- 
quently, when it is known by everyday observation that such 
bridges are built to avoid just such grade crossings, the supreme 
court asked why was not the avoidance of this one reasonably 
practicable? Referring to the fact that, while the engineers of the 
steam railroad company testified that it was, those of the street 
railway company testified that it was not founded in the main on 



STREET RAILWAY LAW. 85 

a possible obstruction of the highway by a bridge and the want of 
authority to deflect it, the supreme court cites the Fairmont Park 
trolley railway, which is absolutely prohibited from crossing the 
park roads at grade, as demonstrating the practicability of avoid- 
ing this grade crossing. Besides, it holds that the cost of an over- 
head crossing, — seven to ten thousand dollars, — ^when compared to 
the peril to the public thereby avoided, is trivial. 



DUTY TO FURNISH SUITABLE MACHINERY AND 

KEEP IT IN REPAIR. 
Meehan v. Judson (N. Y.), S9 N. Y. Supp. 578. July, 18, 1899. 

This was an action brought to recover damages for personal 
injuries sustained by the plaintiff in being struck by a motor that 
slipped off a block of wood placed on a plate on the top of the 
piston rod of a jack which he had operated for about two days in 
removing and replacing street car motors taken off to be cleaned. 
The trial judge granted a nonsuit on the ground that the testimony, 
as he viewed it, failed to show any specific cause for the falling of 
the motor, and no connection between it and the defect shown to 
have existed in the jack. But in nonsuiting the plaintiff on the 
ground that the evidence failed to show that the motor sagged at 
this particular juncture, the fourth appellate division of the supreme 
court of New York holds was reversible error. With the proof es- 
tablishing that was its condition almost daily, and no other efficient 
reason being suggested for the accident, the court holds that it was 
for the jury to pass upon the question. It adds that this would not 
be permitting the jury to speculate upon what caused the accident, 
for there were facts which fairly justified the deduction that the 
accident was due to the sloping of the piston rod of the jack and 
the motor. 

The burden is incumbent upon the plaintiff always to establish 
that his injuries are due to some specific negligence of the defend- 
ant. That negligence, however, the court goes on to say, may not 
in every instance be susceptible of direct proof by an eyewitness; 
but, if the facts proved warrant the inference that the injuries are 
attributable to the failure of the defendant to perform his precise 
duty, then it is the province of the jury to decide whether or not 
the defendant is chargeable with negligence. 

Commenting further on the case, the coiirt says that it was not 
contended that it fell within the class where the risk is an obvious 
one to the employe. The business was not of itself hazardous. If 
the piston rod remained erect, there was very little danger of the 
motor falling off. If the machinery was in proper condition, then 
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the risk was the plaintiff's. It is elementary, however, that the fact 
that he assumed the risk incidental to the business is upon the 
hypothesis that the master performed his duty by providing an ade- 
quate appliance and reasonably safe machinery. The doctrine of 
obvious risks has never included the danger resulting from inade- 
quate machinery and appliances, where the defects were known to 
the master, and he failed to remedy them. The duty of the master 
to exercise reasonable care, both by furnishing suitable machinery 
and keeping it in repair, is one always in force. Of course the 
superintendent, in the performance of this obligation, was the alter 
ego (another self) of the defendant. 

In conclusion, the court declares that it cannot say, as matter of 
law, that the plaintiff should have discovered that the motor tipped 
forward. He was inexperienced in the use of the jack. His work 
took him to the bottom of the pit containing the jack which was 
under the main track in the car barn, and he was bending over, 
working the lever, as directed by the employer. He had a right 
primarily to assume that the appliance was in proper repair and in 
a reasonably safe condition. While an inspection might have 
apprised him of its condition, yet the short time of his employment 
upon it, the fact that it had been long in use, as he knew by casual 
observation, and his position in the prosecution of his work, were 
circumstances which made it proper for the jury to decide whether 
he exercised care commensurate with the situation in which he was 
placed. 



NO PUBLIC POLICY AGAINST EXTENSION OF TER- 
MINI. 
State V. Lindell Railway Co; (Mo.), 52 S. W. Rep. 248. June 30, 
1899. 

There is, and can be, the supreme court of Missouri holds, no 
plibHc policy which would prohibit a street railway from extending 
its teriiiini, and thereby carrying the public a greater distance for 
the same price it was formerly authorized to charge for carrying 
them a shorter distance. Neither does public policy prohibit one 
street railway from acquiring another street railway, and making 
the two one continuous route, and charging the traveler one fare, 
where he had formerly been obliged to pay two fares to travel 
the same distance. 

Moreover, the court declares that it can see no reason for making 
"fish of one and flesh of the other," where a street railway company 
has been granted the right by the city to make various extensions, 
which it has accepted and acted upon, and the attorney general 
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challenges, and intends to challenge only, a part of them, whereas, 
if his contentions are correct, the company had no more right to 
accept any of the other of the grants than it had to accept those 
challenged. 



AFFIRMS SUPERIOR RIGHT BETWEEN CROSSINGS 

AND EXCLUDES MOTORMAN'S NARRATIVE. 
Citizens' Street Railroad Co. v. Howard (Tenn.), 52 S. W. Rep. 
864. May 18, 1899. 

With reference to the preferential right which a street railway 
company has between crossings, the supreme court of Tennessee 
says that the rule is well established that street railways have the 
superior, though not the exclusive, right of way between street 
crossings. 

The court further holds that it was error to admit statements 
of the motorman made to a witness after probably fifteen minutes 
had been consumed in extricating a man from under the car, etc., 
as that "he saw plaintiflf, but thought he would get off the track," 
this being deemed merely a narrative of a past occurrence. 



THINKS ELECTRICITY COULD NOT ENTER CAR FROM 
BROKEN GUY WIRE. 

Huck V. Rochester Railway Co. (N. Y.), 59 N. Y. Supp. 1107. July 
18, 1899. 
The plaintiff alleged in her complaint that by reason of the negli- 
gence of the defendant; while the plaintiff was riding in one of its 
cars, the car suddenly stopped, and the wires conducting the elec- 
tricity used for the propulsion of the car, and the guy wireS used 
to keep the trolley wire in proper position, were so disturbed and 
broken that the plaintiff received a severe electrical shock, and her 
legs, feet, and back were burned, and the "plaintiff was otherwise 
severely injured. It seems that she was at the time the only pas- 
senger,' and was sitting down, nearly i/i the middle of the car, but 
nearest the conductor's door, on the side nearest the roadway, and 
facing the sidewalk. The car was going fast, and did not slow lip 
as it approached a sharp curve. As it passed the curve- there came 
a crash, the car stopped right there, and the lights went out. In 
other words, the car jumped off at the curve, and broke the first 
giiy wire, carrying along with it 30 or so feet of the broken guy 
wire, 20 feet from the first. The plaintiff testified that she received 
the injuries alleged to have been sustained while seated, and by 
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being thrown from side to side of the car — caused, as it seemed to 
her, by the electric disturbances. The only effect of the breaking 
of the guy wire was to cause the end of the broken wire to hang 
over the doorway of the car; the end hanging down part way or 
touching the ground. The trolley wire did not touch the car, or 
fall. The car, constructed in the ordinary manner of electric cars 
used on the street railways, was in perfect condition and order, and 
uninjured. No proof was offered by the plaintiff as to the way, or 
in what manner, an electrical current could, under such conditions, 
have entered the car from the guy or trolley wires. The evidence 
of electrical experts called by the defendant fully explained the 
impossibility of such an occurrence from such a cause. Under 
these circumstances, the fourth appellate division of the supreme 
court of New York denies the plaintiff's motion for a new trial 
after a direction of a verdict in favor of the defendant. In doing 
so, it declares that the testimony of these experts just mentioned 
is in accordance with common experience that it is perfectly safe 
to ride in electric cars on the streets of our cities and towns, and 
that the electricity for their propulsion cannot enter into the car, 
to the injury of the passenger, either from the operation of the 
trolley or from a broken guy wire hanging over outside the end of 
a car. 



LIABILITY FOR LEAVING SNOW REMOVED FROM 
TRACKS IN BANKS ON THE SIDES. 

Smith V. Nashua Street Railway (N. H.), 44 Atl. Rep. 133. Mar. 
17, 1899. 

Aside from the common law liability of any person who places 
an obstruction in the highway, or causes any defect in it, in conse- 
quence of which another suffers a special damage, the supreme 
court of New Hampshire calls attention to the fact that section i 
of chapter 59 of the laws of that state of 1893 provides that "any 
person or corporation except municipal corporations through whose 
negligence or carelessness any obstruction, defect, insufficiency, or 
want of repair in a highway is caused, shall be liable to any person 
injured by reason thereof." An ."obstruction, defect, insufficiency, 
or want of repair," when used in this connection, it holds, is such 
as renders a highway unsuitable for the public travel thereon. 

Although the defendant's charter does not expressly authorize it 
to remove the snow from its tracks, the court further holds, it has 
the right, by implication, to do so sufKciently to operate its road 
for the accommodation of the public. But, in the exercise of this 
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right, it is bound to consider the rights of the pubHc generally to 
the use of the streets, including those portions occupied by the 
defendants' tracks. 

Travelers while driving from one side of the street to the other, 
the court -goes on to say, are entitled to find the passage reasonably 
safe. If, after storms, the tracks are cleared, so that steep banks 
of snow are left on either side, the use of a portion of the street 
may be attended with great danger. Should the character of the 
banks be such as to make the street unsuitable for public travel, 
the banks would be obstructions, and the street would be defective 
and insufficient. 

In the removal of snow, the court declares, ordinary care must 
be used to avoid so changing the general surface of the street as 
to render it unsuitable for the public to travel thereon. 

This was an action brought to recover damages for injuries to 
the plaintiff's intestate, who, while attempting to cross the defend- 
ants' track was thrown from his sleigh and injured. The evidence 
tended to prove that the cause of the accident was the existence of 
a hard, steep bank of snow and ice in the street, on the side of the 
street railway track, running from the rail to the height of from 
10 to 20 inches, made by the defendants in plowing out their tracks. 
The court holds that there was evidence proper for the jury to 
consider upon the question of the defendants' negligence. It says 
that it tended to prove that in plowing out the tracks, some lo days 
before the intestate received his injuries, the company made a dan- 
gerous bank of snow and ice where the accident occurred, and that, 
even if this unsafe condition of the street was una:voidable when 
the track was cleared, a reasonable length of time had elapsed 
before the accident in question occurred in which its dangerous 
character might have been removed. 

There was a verdict for the plaintiff, and the supreme court over- 
rules the defendants' exceptions. 



ACTS ON DIVIDED.REPORT ABOUT USING ROADWAYS 

IMPROVED AT PRIVATE EXPENSE. 
In re Port Chester Street Railway Co. (N. Y.), 6o N. Y. Supp. i6o. 
Oct. 3, 1899. 
The second appellate division of the supreme court of New York 
is of the opinion that the state constitution contemplates that the 
determination to be reached is that of the court as well as that of 
the commissioners, where the court is authorized to appoint com- 
missioners to determine whether a street railroad ought to be con- 
structed when the consent of the abutting owners cannot be obtained 
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therefor. All of the purposes of the commission, it says, have been 
fulfilled when the commissioners, after notice to all parties, have 
heard the evidence and have made their report to the court, whether 
that report shall be unanimous, or by a majority of such commis- 
sioners. The determination of the commissioners is without force 
or effect until it has received the sanction of the court, and the 
fact that it is necessary for the court to confirm the report devolves 
upon it the duty of determining for itself whether the facts dis- 
closed to the commissioners are sufficient to justify the granting of 
the petition. And so the court holds that it is authorized to act on 
a report of a majority of the commission. This report here was in 
favor of the construction of the proposed road. But the court, 
having considered the evidence before the commissioners and 
reached the conclusion that no considerations of a public nature 
demanded the construction of the road over the particular route 
selected by the projectors of the enterprise, it holds that the report 
ought therefore not to be confirmed, and denies the motion to con- 
firm it. 

The roadways over which the proposed street railroad was to 
pass, it says, had been improved at private expense; large sums of 
money had been expended by individuals to make a high-grade 
driveway leading out to the summer homes of a large number of 
people, who had made investments and fitted up handsome resi- 
dences, greatly to the advantage of that particular section. And 
while the highways are the common property of the people, and 
considerations of a private nature must yield to public necessity 
or convenience, the court declares that there was no good reason 
why these particular roadways, improved at private expense, should 
be appropriated by a corporation, when there were other ways 
which would answer equally as well every purpose of a public 
nature. 

Moreover, while the only question before the commissioners was 
whether the street railroad should be constructed over the particu- 
lar route selected by the company, it was proper, in determining this 
question, the court holds, to consider whether there were other 
routes equally available, and which were calculated to accommo- 
date the public in an equal degree, if there was a necessity for the 
construction of the street railroad at all. 

Considerations of public policy, in view of the generally poor 
highways in rural districts, the court goes on to say, forbid that it 
should permit the work of individuals in improving driveways to 
be appropriated by corporations, when no public necessity calls for 
such a sacrifice of quasi private rights. 
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CONSIDERATION OF NAME OF EMPLOYE, NOT HAV- 
ING CONDUCTORS, PRESENCE OF CORD AND 
BELL, NONOBSERVANCE OF RULE, GETTING 
UPON RUNNING BOARD, AND DEATH FROM 
BLOOD POISONING. 

Armstrong v. Montgomery Street Railway Co. (Ala.) 26 So. Rep. 
349- June 30, 1899. 

A passenger, from his casual and temporary relations to the car- 
rier's employes, the supreme court of Alabama says, is not in a 
position to be better informed than the employer as to the name ol 
an alleged negligent employe, so that it has never been held or 
supposed, and is not the law, that when he is injured through the 
negligence of an employe, and sues to recover damages therefor, he 
should, under the employers' liability act, aver the name of the 
employe, or his ignorance of it. 

The operation of the defendant's street cars without conductors, 
the court holds, cannot be said, as matter of law, was or was not 
negligence. Consequently, it having been averred that the failure 
to have a conductor on a certain car was negligence, the court 
holds that the averment should have been allowed to stand, so that 
evidence might be adduced upon it for the jury's consideration in 
determining — first, whether such failure was negligence; and, sec- 
ond, if it was, whether the negligence combined with the other 
alleged acts and omissions to produce the passenger's death, the 
plaintiff having undertaken to show that the passenger's injury 
resulted not from one or more of the negligent acts and omissions 
alleged, but from all of them operating together to the disaster 
complained of. 

Surely, the court further holds, the passenger could not be held 
to have been guilty of contributory negligence upon the mere fact 
of the presence of a cord and bell, and that, of course, if he was 
not negligent in respect of these appliances, the fact that the car 
was equipped with them was of no pertinency in the case. 

A rule of a street railway company that passengers must not leave 
its cars while they are in motion, the court holds, is a reasonable 
rule; but, it also insists, a passenger cannot be charged with negli- 
gence for its nonobservance unless he knew of it, though conduct 
in violation of the rule might be negligent without reference to it. 

And the court holds that whether the passenger was guilty of 
negligence in getting upon the running board, preparatory to alight- 
ing, while the car was in motion, was a question for the jury. 

Last of all, the court holds that one guilty of negligence should 
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be held responsible for all the consequences which a prudent and 
experienced man, fully acquainted with all the circumstances which 
in fact existed, whether they could have been ascertained by reason- 
able diligence or not, would, at the time of the negligent act, have 
thought reasonably possible to follow, it they had occurred to his 
mind. Applying that rule to this case, the court holds that, there 
being a reasonable possibility of blood poisoning being developed 
or produced by the wounds to the fingers which the passenger 
received, and blood poisoning having resulted from the wounds 
and produced death, death was therefore within the range of respon- 
sibility for the negligent act which inflicted the wounds. 



DUTY AS TO FILING MAP AND CONSENT OF LOCAL 

AUTHORITIES BEFORE BUILDING EXTENSION 

ACROSS STEAM RAILROAD IN NEW YORK. 

Delaware, Lackawanna & Western Railroad Co. v. Syracuse, Lake- 
side & Baldwinsville Railroad Co. (N. Y.), 59 N. Y. Supp. 1035. 
July, 1899. 
The provision of section 90 of the railroad law, as amended by 
laws of 1895, which says that every street surface railroad corpora- 
tion before constructing any part of its road upon or through any 
private property described in its statement, and before instituting^ 
any proceedings for the condemnation of any real property, shall 
make a map and profile of the route adopted by it upon or through 
any private property, etc., a special term of the supreme court of 
New York, Onondaga County, says, was doubtless mainly intended 
to apply to cases in which resort might be had to condemnation 
proceedings to acquire right of way over ordinary private lands. 
But notwithstanding this, and that in some respects its requirements 
are not especially appropriate to a case of building an extension 
of a street surface railroad across a steam railroad, the court holds 
that, as the statute, independent of condemnation proceedings, calls 
for the filing of a map, etc., before entering upon private prop- 
erty, the steam railroad property to be so crossed is within the 
meaning of this provision. The court is of the opinion, however, 
that the benefits of this provision are to be invoked by each owner 
as to his own property, and that he cannot complain because a 
map has not been filed of the proposed route through the lands of 
some other person. And certainly, it says, one property owner 
cannot enjoin the construction of a road because the builder thereof 
has not filed a map of its proposed course through private lands 
where a right of way has been amicably secured. Again, it says 
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that it is to be observed that this provision does not require a map 
and profile of the entire route which might be of general use to 
all property owners, but only of the route through private prop- 
erty, which, naturally, will be a matter of interest in each case to 
the individual owner. 

The court further holds that, before crossing the steam railroad, 
the consent of the local authorities must not only be obtained, but 
filed in the office of the county clerk, as required by sections 91 and 
92 of the railroad law. 

The contingency of the street surface railroad company being 
compelled by a final decision to make "compensation," the court 
holds, can be safely provided for by the giving of a sufficient under- 
taking. 

Finally, the papers in the case before the court failing to establish 
that the company was attempting in bad faith to evade the pro- 
visions of the statute by constructing a street surface railroad un- 
der the guise of a branch or extension, the court says that it sees 
no adequate reason for treating the construction as other than an 
"extension," exempted from the requirements of a certificate of 
public necessity. 



CAN OPERATE CARS INTENDED EXCLUSIVELY FOR 
CARRYING FREIGHT AND EXPRESS MATTER. 

Degrauw v. Long Island Electric Railway Co. (N. Y.), 60 N. Y. 
Supp. 163. Oct. 3, 1899. 

Street surface railway companies, authorized by the general rail- 
road law of New York, the second appellate division of the supreme 
court of that state holds, can operate cars designed and intended 
exclusively for carrying express matter, freight, or property, and 
used exclusively for such purpose. 

It is not doubted, says the court, but that the legislature has 
authority to charter a street surface railroad company, and grant 
the power to carry freight exclusively or passengers exclusively, 
or unite the authority to carry both. But the company that as- 
sumes to exercise the power in question, it also maintains, must 
justify the right to do so by the terms of some grant of power as 
broad as the acts themselves. 

The statutory grant of authority in question being to convey 
"persons and property in cars for compensation," the court does 
not think it reasonably conceivable that the legislature intended 
that it should be cut down as though it said "passengers with prop- 
erty." In the ordinary carriage of passengers upon street railroads, 
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the court goes on to say, it has never been thought that passengers 
carrying small articles, or sucli baggage as may be carried by hand, 
was the occasion for the use of the word "property" as used in the 
statute. The regulation for the carriage of such property, that 
which accompanies the passenger, even upon commercial roads, is 
usually by rule of the company, and not by statutes. It stands 
upon a different footing from the carriage of other property, and 
by common acceptation is usually denominated "baggage," or, to 
adopt the English expression, "luggage," meaning, in popular 
phrase, that which is carried by the person. No such limited 
meaning is to be ascribed to language deliberately used in a stat- 
ute, where the interpretation placed upon it is as discriminating 
freight, quite independent of passage by its owner. Again, in the 
use of the word "compensation," the court sees an indication of an 
intent upon the part of the legislature to embrace the subject of 
the transportation of passengers and of property. 

Nor is the court at all sure that the transportation in single cars 
of such property as must be transported throughout the city in 
cars or upon wagons will increase the burden of use of the street. 
Time, it says, will demonstrate whether the use of cars is more 
burdensome than that of wagons. 

And the court does not apprehend that its present construction 
of the statute will entail all of the evils which it was argued must 
follow in the train thereof. While, in the struggle which is going 
on for the transportation of persons and property, it must be con- 
fessed that street surface railroads are not backward in the asser- 
tion of all the rights which the grant of power confers, and ad- 
mitting that, in whatever right they have acquired to transport pas- 
sengers or freight or property, they have a vested right, which may 
not be defeated or impaired by legislation, still, the court declares, 
the law is — and the courts may be relied upon to enforce the law — 
that the right of the street by the public is first and primary; and 
when the right of the public or an individual member of it requires 
the use of the street for a proper purpose, the rights of the rail- 
road company must yield thereto, even though the effect be, for the 
time, to stop the operation of its cars thereon. 



WHEN ALIGHTING AFTER CAR HAS STARTED IS ON 
PASSENGER'S SOLE RESPONSIBILITY. 

Douyette v. Nashua Street Railway (N. H.), 44 Atl. Rep. 104. 
July 28, 1899. 
The plaintiiT was a passenger upon one of the defendant's cars, 
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and in attempting to alight after the car had started was caught 
by the coat, and dragged some distance. There was evidence tend- 
ing to show that his coat was caught beneath the outside door of 
the vestibule. There was no evidence that the car was defective. 
The jury was instructed that, "if he (the plaintiff) got off of a mov- 
ing car, knowing or having reason to know that it was in motion, 
he took the chance of any injury that might result from such 
action, and cannot recover therefor." A verdict was returned for 
the defendant. In overruling the exceptions thereto, the supreme 
court of New Hampshire says that it only appeared that the plaintiff 
was injured in attempting to alight after the car had started. It 
might be that the evidence showed that he had arrived at the age 
of discretion, was of ordinary intelligence, and was not under the 
influence of intoxication or other infirmity, and that he voluntarily, 
without any request by the defendant, or special occasion for so 
doing, attempted to alight from the car while it was in motion. If 
such was the evidence, it holds, he certainly would have no reason 
to complain of the instruction given. The act would be wholly his, 
and he alone would be responsible for its consequences. 



LIABILITY FOR INJURY OF NEW PASSENGER ON RUN- 
NING BOARD OF GRIP CAR. 

Bertram v. People's Railway Co. (Mo.), 52 S. W. Rep. 11 19. 
"Memorandum decision." April Term, 1899. 
The plaintiff obtained a judgment for $3,500, upon a petition 
bottomed upon an averment that the train was slowed up, coming 
nearly to a stop, when, upon the invitation of the defendant's agents 
and servants in charge of said train, he stepped upon the running 
board of the grip car, and before he had time to take a seat the 
car was started with a violent lurch, so that it threw his body out- 
ward, and brought it into contact with a wagon standing near the 
track, and which the defendant's agents saw, or could have seen 
by the exercise of reasonable care, but which the plaintiff did not 
see because his back was turned towards it, whereby he was injured. 
Admitting that, measured by rules which he deduces from the 
adjudicated cases, the petition stated a good cause of action, never- 
theless, of law and fact set forth at some length, including a belief 
that the evidence did not tend to support the petition in some 
vital points, Mr. Justice Marshall says that he thinks the judgment 
of the circuit court ought to be reversed; but, the court (division 
No. I of the supreme court of Missouri) not concurring, the case 
was transferred to the court in banc, 
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ASSUMPTION OF RISK IN USING VISE AND WORKING 
ON INSIDE OF A CURVE. 

Shadford v. Ann Arbor Street Railway Co. (Mich.), 80 N. W. Rep. 
30. Sept. 19, 1899. 

A vise of which complaint was here made, the street railway 
company contended was in general use by railway companies in the 
same or similar lines of work, and that the proof offered by it es- 
tablished this contention. Now,, if this contention was uncontro- 
verted, the supreme court of Michigan says, that would be a com- 
plete defense, to this action for personal injuries. But the conten- 
tion was controverted. 

The plainlifif insisted that the tool was not a reasonably safe one 
for the kind of work in question; that, while it was in general use 
by electric railways, telephone and telegraph companies for many 
purposes which did not subject it to much strain, it was not in 
general use for drawing up trolley wires upon a curve, under the 
conditions which obtained when the accident in question happened. 
And there being many witnesses produced to show the truth of 
this contention, and the testimony for and against it being very 
contradictory, the supreme court holds that the question of whether 
the instrument was in common use in the same or similar lines of 
work became a controverted fact — a question not competent for the 
court to decide as a mattep of law, but a question of fact very 
proper to be left to a jury under proper instructions. 

The court goes on to state that the rule is too well settled to be 
longer open to discussion that when a servant enters upon employ- 
ment which is, from its nature, dangerous, he assumes the usual 
risks and perils of the service, and this is equally so as to those 
risks which require only the exercise of ordinary observation to 
make them apparent. But here, again, the plaintiff maintaining 
that he was not acquainted with the dangers of the employment, 
and was not familiar with the tools used in the work of this char- 
acter; that he was told that the vise was a suitable tool for this 
work, and that it would hold anything; that he relied upon this 
statement; and that the danger attending the use of this vise con- 
sisted of its treacherous nature, of which there was nothing in its 
construction to give indication, the court holds that, if such were 
the facts, the doctrine of assumption of risks did not apply, and 
the question of fact was a proper one for the jury. 

Then, the company insisted that, as a matter of law, the plaintiff 
was guilty of contributory negligence when he undertook to do 
this work from the inside of a curve. II argued that he was bound 
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to know the workings of natural laws, and that any person of ordi- 
nary intelligence would know there was danger in being on the 
wrong side of a trolley wire stretched upon a curve and held in 
place by the grip of an instrument; and that the trial judge should 
have directed a verdict upon the ground of contributory negligence. 
But the plaintiflf replied that he was not familiar with the fact that 
to work on the inside of the curve was more dangerous than to 
work on the outside; that, if the vise held fast to the guy wire, 
as he was told by the foreman it would do, which statement he 
believed to be true, it would not be more dangerous to work on 
the inside of the curve than on the outside, while the necessities 
of the business frequently made it necessary for the men to work 
on the inside of the curve, etc. In this situation, the court thinks 
that it was proper to allow the jury to say whether the plaintiff 
was guilty of contributory negligence. 
Judgment for the plaintiff affirmed. 



MUST SHOW- FACTS FROM WHICH EXERCISE OF 
PROPER CARE MAY BE INFERRED. 

Lorickio v. Brooklyn Heights Railroad Co. (N. Y.), 60 N. Y. Supp. 
247. Oct. 10, 1899. 

While it is not necessary to produce direct evidence of lack of 
contributory negligence in every instance, the second appellate 
division of the supreme court, of New York holds, it is necessary 
to show facts and circumstances from which the jury might reason- 
ably infer that the deceased was exercising proper care. There are 
no presumptions in favor of the plaintiff. The burden of proving 
the case is upon the one who seeks to recover. 

Here was an action brought by the plaintiff, as administratrix, to 
recover damages sustained by the death of her son, due to an acci- 
dent on a lin^ of street railway, at a street crossing, where he had 
been seen just before the accident — according to one witness — leav- 
ing the curb not more than 20 feet in front of the car. The entire 
evidence in support of the plaintiff's case established no more than 
that her son, a bright boy, in good health, who discharged his 
duties as barber well, was run over and killed at the intersection of 
two streets, by a car which was being operated at a rate of speed 
which one witness testified was too high to permit him to get off, 
and which was sufficient to carry the car 75 feet after striking the 
boy before it came to a standstill. The court remarks that, so far 
as shown, the speed might have been two miles an hour or ten, and 
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that there was no evidence as to the grade at the point of collision, 
nor as to the distance within which the car might have been stopped 
under the circumstances, nor of the conduct of the motorman. 

Under these circumstances, it insists that no end of justice could 
have been promoted by submitting the case to the jury, and affirms 
a judgment against the plaintiff, for costs, with costs. 



LEGAL PROOF NECESSARY TO GIVE JURISDICTION 
TO REGULATE CROSSING OF STEAM RAILROAD. 

In re Trenton Street Railway Co. (N. J.), 44 Atl. Rep. 177. Oct. 9, 
1899. 
In an application, under the New Jersey act of Mar. 22, 1895, to 
regulate the mode of 'crossing a steam railroad by a street railway, 
authority being given to the chancellor, under specified conditions, 
to direct the mode of crossing, the court of errors and appeals of 
New Jersey holds that the petitioner must show, by due proof, that 
his application is within the terms of the statute. More expressly 
does the court hold that the petitidlft, verified by affidavit and 
served is not sufficient proof to establish jurisdictional facts as to 
which the oath of the affiant is not competent evidence, although it 
may be a rule of the court of chancery that "affidavits and petitions 
duly sworn to, on which orders to show cause may be granted, if 
served as affidavits, may be used on the hearing of the order to 
show cause." In other words, the court declares that legal proof 
cannot be dispensed with, under this statute, by the rule of court. 
Such affidavits as those mentioned cannot be accepted as competent 
proof of the corporate existence of the street railway, or of a grant 
by a turnpike company to the street railway. Those are basic facts, 
and until they are made to appear by legal proof the chancellor is 
without authority to act. 



RIGHT OF THROUGH PASSENGER TO RIDE AT LOCAL 

RATES. 

Kissane v. Detroit, Ypsilanti & Ann Arbor Railway (Mich.), 79 
N. W. Rep. 1 104. Sept. 12, 1899. 
On Apr. 10, 1899, the plaintiff boarded one of the defendant's 
cars at a point in the township of Canton, with the intention of 
going through to Detroit. He did not communicate this intention 
to the conductor. The through fare was 35 cents. He offered the 
conductor 10 cents, as a fare to Inkster. The conductor demanded 
15 cents, and the 5 cents was paid under protest. On arriving at 
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Inkster, the plaintiff tendered the conductor a ticket, costing 13 
cents, when bought in a strip of five tickets, which ticket the con- 
ductor refused, demanding a cash fare of 20 cents, which the plain- 
tiff paid to prevent being put off the car. This suit was 
then brought to recover the 5 cents which the plaintiff claimed was 
an overcharge for his fare to Inkster, and 7 cents, the excess of his 
cash fare over the ticket from Inkster to Detroit. 

The case was tried before the court without a jury. The court 
found (i) that the plaintiff was entitled to ride from the point 
where he boarded said car in the township of Canton to the village 
of Inkster for the sum of 10 cents, and that the additional sum of 
5 cents was wrongfully exacted, and for which he was entitled to 
recover; (2) that the ticket tendered at Inkster entitled the plaintiff 
to ride from Inkster to the city hall in Detroit, and that, therefore, 
the 20 cents demanded and paid was illegally and wrongfully ex- 
acted, and the plaintiff was entitled to recover the difference between 
13 cents, which he had paid for his ticket, and the 20 cents exacted, 
or 7 cents for that part of the route, making 12 cents in all, with 
his costs of suit, not exceeding $25. 

The supreme court of Michigan holds that the judgment of the 
circuit court must be affirmed. It holds that the Canton township 
franchise, which fixed the maximum fare at 5 cents, entitled the 
plaintiff to the right to be carried through that township for s 
cents, though he may have intended at the time of taking passage 
to go beyond the limits of the township, and that this limit of 
fare in the franchise could not be held to apply to local passengers 
alone, but must apply to all who desired passage, even if going 
beyond the limits of the township. The company had no right to 
make such a discrimination. So, when the other township which 
he must go through to reach Inkster limited the maximum fare 
therein to S cents, that made the maximum fare through the two 
to Inkster 10 cents. Another franchise not only limited the fare 
from Inkster, but the court says that the ticket produced was itself 
a contract binding upon the company to accept it for one fare from 
Inkster, as it was unrestricted and unlimited. 

The statute under which the defendant company was organized 
provides that "any company organized under the provisions of this 
act may construct, use, maintain and own a street railway for the 
transportation of passengers in and along the streets and highways 
of any township, upon such terms and conditions as inay be agreed 
upon by the company and the township board of the township, 
which agreement and acceptance by the company of the terms 
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' : "in 

thereof shall be recorded by the township clerk in the records of the 
township." 

Street railways, the supreme court declares, are bound by such 
agreements, and the defendant could not release itself from the 
obligation to comply with these agreements in the townships 
through which it passed because the passenger intended to take 
passage to some other place. 

Nor does the court consider that an extra s cents could be 
charged, besides what a township franchise authorized, for fare 
through a village, so long as the latter was wholly within the town- 
ship, although a franchise obtained froin the village provided that 
no passenger should be carried for a less fare than 5 cents for any 
distance. This the court construes as authorizing merely a charge 
of S cents for any short trip which would otherwise, on a prescribed 
mileage basis, amount to less than that sum, and not as authorizing 
a charge of S cents extra for riding through the village. 



NO SPECIAL CONSENT OR AUTHORITY NECESSARY 
TO CONSTRUCT CONNECTING CURVE. 

Kunz V. Brooklyn Heights Railroad Company (N. Y.), 54 N. Y. 
Supp., 187. February, 1898. 

That two companies have the right to connect their tracks by a 
curve by agreement. Judge W. M. Smith, sitting at a special term of 
the supreme court of New York, Kings county, says in this just re- 
ported case, is not open to serious question, and he considers it the 
some where the curve is to be erected by a third company under a 
contract with the other two companies, a part of the consideration 
for which is the right for the third company to operate its cars at 
times over the curve and the operation of the tracks of the two com- 
panies whose tracks are thereby connected. 

As the judge looks at it, if the tracks of the two companies were 
lawfully constructed, the curve is a necessary incident thereto, and 
no further consent or authority is necessary for its construction. 

And the constitutional provision that "no law shall authorize the 
construction or operation of a street railroad except upon the con- 
dition that consents of the owners of one-half in value of the prop- 
erty bounded on, and the consent also of the local authorities hav- 
ing! the control of that portion of a street or highway upon which 
it is proposed to construct or operate such railroad, be first ob- 
tained," which is substantially re-enacted in section gi of the rail- 
road law, he does not consider makes necessary new consents in the 
case of traffic contracts, so long as section 78 of the railroad law, a 



STREET RAILWAY LAW. 101 

re-enactment of an enactment of 1839, makes it lawful for any rail- 
road corporation to contract with any other railroad corporation for 
the use of their respective roads, and thereafter to use the same in 
such manner as may be prescribed by said contract. 



DUTY OWED PERSON ATTEMPTING TO GET ON CAR 
IN WRONG WAY OR AT WRONG PLACE. 

Kelly V. Consolidated Traction Company (N. J.), 41 Atl. Rep., 686. 
November 7, 1898. 

It cannot be that a carrier owes an intending passenger no duty 
merely because that passenger is attempting to enter the vehicle in 
a wrong way or at a wrong place. Such an entrance need not be 
anticipated; but, if seen, proper care must be exercised for the safe- 
ty of the passenger, and the) more precarious the situation, the 
greater should be the care. So says the supreme court of New Jer- 
sey. 

In this case a boy 12 years of age was about to take passage on 
';n open electric street car, having a bar across the side next to an 
adjoining track. Under the conductor's eye he stepped upon the 
foot-board at the barred side, and before he was fairly on the car 
was started on the conductor's signal, and the boy thrown down 
and injured. 

Under the circumstances the court holds that. the question of the 
conductor's negligence and of contributory negligence in the boy 
were for the jury, and that a nonsuit was wrongi. 

It declares that it cannot say, as matter of law, that the attempt 
tc enter an electric street car at a place where it may be seen, be- 
cause of barrier or other conditions that entrance is not invited, 
m.ust necessarily be negligent, even though the car is held for pas- 
sengers and the attempt to enter is under the conductor's eye. It is 
not a reasonable anticipation that under such conditions the car 
v/ill suddenly be started by the conductor's order. If in this par- 
ticular case the foot-board was on edge, the boy's position on it, 
the court further insists, called loudly for care in the starting of the 
car. 



IN FAVOR OF SAME CROSSING RIGHTS FOR ELEC- 
TRIC AS STEAM RAILWAYS. 
Stewart v. Wisconsin Central Company (U. S. C. C), 89 Fed. 
Rep., 617. September 30, 1898. 
Here the Chippewa Valley & Electric Railway Company peti- 
tioned for an order authorizing it to construct its electric railway 
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across the track of the Chippewa Falls & Western Railway Com- 
pany, operated apparently by the receivers of the Wisconsin Cen- 
tral Company, which desired order the United States circuit court 
grants. 

It was conceded at the argument that the court, having posses- 
sion through its receivers of the steam railway in question, could 
in its discretion exercise the rights of an owner of the property, 
and grant to the Electric Railway Company the right to cross upon 
proper conditions, so that the court states that it had no need to 
stop to consider the interesting legal questions whether the petition 
had statutory power to procure by condemnation the right to cross 
Hacks of a railway. 

While it is unquestionably true that the crossing of one railway 
by another at grade is necessarily accompanied with great danger 
to the public, to life and to property, and that crossings, at least in 
populous communities, should be required by law to be above or 
below grade, the court points out that such has not yet become the 
established policy of the state of Wisconsin. Nor does the court 
(Judges Jenkins and Bunn) perceive why that policy should be 
adopted with respect to electric railways when not applied to steam 
railways, for in the latter case the danger is much greater than in 
the former. The electric car can be much more speedily brought to 
a stop than can cars propelled by steam; and, the court declares, 
that it can see no reason for enforcing so stringent a rule with re- 
spect to cars propelled by electricity, when the authorities of the 
state do not deem it necessary to apply it to cars propelled by 
steam. 



"ANY RAILROAD" HELD TO INCLUDE STREET RAIL- 
WAYS." 

Eammel v. Kirby (Tex. Civ. App.), 47 S. W. Rep., 392. June 23, 
i8g8. 

A general demurrer was sustained to the petition, and the suit 
was dismissed, in this case, in the district court, on the ground 
that the Texas statutes give no cause of action against the receiver 
of a street railway for the death of a person caused by the negli- 
gence of his servants. 

Whether or not this ruling was correct, the court of civil appeals 
of Texas says, depends upon the construction to be given that por- 
tion of article 3017 of the Revised Statutes of Texas of 1895, which 
gives rights of action as follows: "When the death of any person 
is caused by the negligence or carelessness of the proprietor, owner. 
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charterer, hirer of any railroad, steamboat, stage coach, or other 
vehicle for the conveyance of goods or passengers, or by the unfit- 
ness, negligence or carelessness of their servants or agents; when 
the death of any person is caused by the negligence or carelessness 
of the receiver or receivers or other person or persons in 
charge or control of any railroad, their servants or agents, and the 
liabilities of receivers shall extend to cases in which the death may 
be caused by reason of the bad or unsafe condition of the railroad 
or machinery or other reason or cause by which an action may be 
brought for damages on account of injuries, the same as if said 
railroad were being operated by the railroad company." 

The court says that it believes that it has not been questioned 
in the state that street railroads themselves, when operating their 
roads, are liable under his statute for damages for deaths caused by 
the negligence of their servants. If they are generally liable, their 
fiability is created by the inclusion of them within the words "any 
railroad" used in the first clause of said article 3017. And if that 
language embraces street railroads, the court holds, it must neces- 
sarily follow that the same language in the second clause, with ref- 
erence to the receiver of "any railroad," must also include receivers 
of street railways, because it is impossible to hold that the words are 
used in diiierent senses in the two relations. 

And so the court holds that the language "any railroad," in the 
statute under consideration includes street railroads, and there- 
fcre gives an action against receivers of such roads for the death 
of a person caused by the negJigence of their servants,, and that the 
action of the district court in dismissing the suit against the receiver 
was erroneous. 

A rehearing was denied. 

But this case should not be passed by without it being further 
noted that the court suggested tfiat it might be urged that liability 
would attach to a street railway company as. the owner of "vehicles 
for the conveyance of passengers," thus spoiling the above argu- 
ment. But the court thinks that it is hardly to be supposed that the 
legislature, if intending to make them liable at all, would express 
its intention by referring to them as the owners of vehicles, while 
at the same time declaring generally the liability of railroads. The 
words "other vehicles," it says, follow naturally after "stage coach," 
and include such instruments of conveyance as are not embraced in 
the preceding langiuage. They might include street cars, but the 
court says that it thinks the more natural construction, of the statute 
is to hold that those operating street railways are included among 
the owners of "any railroad." 
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LEGAL PROPRIETY OF MAKING DUE ALLOWANCES 

FOR TEMPORARY BREAKDOWNS. 
Illinois Trust & Savings Bank v. Ottumwa Electric Railway (U. S. 
C. C.), 89 Fed. Rep., 235. September 8, 1898. 

TRis action was brought to foreclose a trust deed. A third party 
filed a petition of intervention for the purpose of establishing a pref- 
erential claim, over the trust deed, for money he had furnished the 
defendant company, which was engaged in operating an electric 
railway system, in operating an electric lighting plant, and in oper- 
ating a steam heating plant. 

One point that the United States circuit court makes, in this con- 
nection, is that the payment of an installment of interest on bonds 
under the trust deed in question, though it possibly prevented a 
foreclosure of the trust deed at that time, did not make or keep the 
railway a "going concern,", because such foreclosure would doubt- 
less then, as has now, been attended with orders providing for oper- 
ation of^he railway enterprises meanwhile. 

But all of the rest of the money the intervener furnished, beyond 
a certain sum that was diverted from use in making additions to 
the plant was applied on the payment of interest, was expended in 
building a new power house, and providing additional engine, 
boiler, etc., facilities. The court is convinced that this was an im- 
perative necessity at the time. But objection was urged that the 
expenditure was unnecessarily large, and that a smaller one might 
have been sufficient. The answer of the court is that, while it may 
be true, under the evidence as applied to past facts, that a smaller 
expenditure might have sufficed, yet we must not forget that what 
are now to us known facts then lay wholly in the future. There was 
the necessity of making proper allowances for temporary break- 
downs in machinery, boilers, etc., and the necessity of some pro- 
vision to meet same. 

The railway could not shut down for repairs, like a private cor- 
poration operating a sawmill or a factory, continues the court. 
What would justify this shutting down in the sawmill or factory 
might fall far short of justifying it in the railway. Its public and 
private lighting, the operation of its street railway lines, and the 
furnishing of its heating facilities, demanded whatever precautions 
were reasonably necessary as to reserve ability to supply the same 
or provide for accidents reasonably to be anticipated. 

In conclusion, the court rules against the allowance as a prefer- 
ential claim of the amount applied to payment of interest, but it 
allows as a preferential claim the amount furnished the railway and 
applied to erection of building and procuring machinery, etc., for 
power supply. 
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NOT LIABLE FOR. DRAGGING WOMAN BY SKIRT AF- 
TER ALIGHTING. 

Doyle V. Metropolitan Street Railway Co. (N. Y.), 60 N. Y. Supp., 
475- Oct. 25, 1899. 
According to the testimony of the plaintiff, she was a passenger 
on one of the cars of the defendant company, and, desiring to alight 
at a certain street corner, so signaled, and the car stopped. She 
alighted, and, after both feet were on the pavement, the car 
started, and dragged her along for about the width of two houses. 
She testified that her skirt was caught by some part of the car, 
how or in what manner did not appear. There was no evidence of 
any defect in the car. On the contrary, it appeared that the car was 
built in June, 1898, of the most approved form and pattern. Under 
these circumstances, the appellate term of the supreme court of 
New York holds that the judgment of the trial justice in favor of 
the defendant, on the ground that the plaintiff had failed to estab- 
lish her case, was right, and should be affirmed, with costs. 



DOES NOT THINK HOUSE INJURED BY CARS PASSING 
OVER SWITCH. 

Starr v. North Side Traction Co. (Pa.), 44 Atl. Rep. 556. Nov. 6, 
1899. 
The mere appearance of some small cracks on the inside and out- 
side of a house built with 13-inch brick walls which are not other- 
wise injured in any way, the supreme court of Pennsylvania does 
not consider would warrant taking off a compulsory nonsuit in an 
action brought to recover damages from a street railway company 
on the ground that the house was thus injured by the bumping of 
the cars over a switch 80 feet away. 



NOT ALWAYS DUTY TO STOP CAR ON APPROACHING 
FRIGHTENED HORSE. 

Terre Haute Electric Railway Company v. Yant (Ind.), 51 N. E. 
Rep., 732. Nov. 2, 1898. 
Upon examination of the many decisions in which railway com- 
panies have been held liable for damages occasioned by frightening 
horses, the appellate court of Indiana says that it will appear that 
the liability was held to attach on the ground of negligence when 
the fright has been caused by the running of the train or car in an 



106 STREET RAILWAY LAW. 

unusual, unnecessary or improper manner, or when those in charge, 
seeing the injured party in iminent peril, have acted in a manner 
attributable only to a wanton disregard for the safety of those in 
peril. 

Averments that a car was beingi run at a liigh rate of speed and 
making a great noise, and that it was run carelessly and negligently, 
it does not consider averments of facts showing negligence. 

This will help to explain why it reverses a judgment for damages 
obtained in this case, on the ground that the complaint was fatally 
defective. It says in its criticism of the complaint that it did not 
appear from the averments therein that the injured party would 
have been able, because of the gentleness of the horse, or from any 
other reason, to have controlled it, and prevented the injury, had 
the car been stopped before its near approach, nor that the motor- 
man had reason to apprehend the accident that occurred. Neither 
did they show that he manifested a wanton disregard for the safety 
of the injured party, nor that he had reason to believe that such 
party, who was in the position which he believed the best to man- 
age his horse, would not be able to do so. 

To hold the complaint in this case sufficient, the court continues, 
would be to declare it to be the duty of a motorman operating" a 
car in a lawful manner to at once stop or slacken its speed at the 
sight of frightened horse on the public highway adjacent to the 
track, although held by his owner in a manner from which it might 
fairly be supposed he would be able to control him. To so hold, 
the court believes, would be error. 



STREET RAILWAY CANNOT BE DOUBLE TRACKED 
UNDER GUISE OF BUILDING SWITCHES. 

Willis v. Erie City Passenger Railway Company (Pa.), 41 Atl. Rep., 
307. Oct. 17, 1898. 
This was a suit brought by certain township road commissioners 
to restrain the extension of a street railway side-track along a 
highway, and they obtained a permanent injunction. Among the 
findings of fact was one stating that the road commissioners had 
duly passed a resolution granting to said company and its lessees 
the right of extending the street railway in question along the high- 
way, provided that the railway should be constructed south of the 
center of the road, except at points where crossovers, switches, and 
turnouts were required, the poles to be set as near to the south 
fence as practicable, almost all of the owners of abutting property 
having previously granted the right to occupy and extend the line 
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of railway, and the necessary turnouts, and to operate the same 
through and along said highway. 

As a conclusion of law it was held that by virtue of the consent 
given by the road commissioners and landowners, and by the fact 
that the railway had been constructed in said highway, that the de- 
fendants had the righ"! to maintain and operate a single-track street 
passenger railway, with such switches or turnouts as are necessary 
for the proper operation of single-track street railway, but that the 
defendants had no right to construct a double-track railway in said 
highway. 

It was further adjudged that the location of switches prior to the 
commencement of the suit, did not, under the facts of the case, 
exhaust the power to build necessary turnouts, or to relocate 
the same permanently, so as to equalize the distance, etc., and that, 
while ordinarily the length of switches, etc., might be a matter in 
the discretion of the railway company, yet where, as in this case, the 
defendants, under the guise of building switches, were manifestly 
attempting to double-track their railway, or at least a large portion 
of it, it then became the duty of the court to find from the evidence 
the number of switches and of what length were necessary turnouts 
to which the defendants were entitled. 

The supreme court of Pennsylvania states that the case was tried 
with such painstaking care and ability that little, if anything, would 
be profitably added to the opinion embodying the findings of fact, 
conclusions of law, etc., of the court below, and affirms its decree, 
dismissing the appeal. 



LIMITATIONS ATTACHING TO POWER TO CON- 
STRUCT A STREET RAILROAD. 

South & North Alabama Railroad Company v. Higihland Avenue & 

Belt Railroad Company (Ala.), 24 So. Rep., 114. Decided June 

16; rehearing denied Nov. S, 1898. 

The Elyton Land Company, from and through which the Belt 

Railroad Company claimed to have acquired certain rights, was 

criginally a land corporation, and had no power, prior to the act of 

the legislature, adopted in 1885, enlarging its power and franchises, 

to construct or operate a railroad of any kind. By this act it was 

given the power "to build, own and operate street railroads, and 

use thereon cars propelled by horse, steam or other motive powers; 

... but no street railroads shall be constructed on the streets 

of the city of Birmingham without the consent and authority of the 

city council." No other powers with respect to street railroads or 
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railroads of any kind were conferred by the act, and no express 
power was given to construct such railroads except upon the public 
streets or highways, or to condemn the property of other, railroads 
or of individuals. 

After making these explanations, the supreme court of Alabama 
says that the term "street railroad" is applied to "a railway passen- 
ger carrier whose road lies along and upon the streets of a city, 
town or village." 

From this power given to a land corporation (which previously 
had no power to construct a railroad of any kind) to construct a 
street railroad, the court holds no authority can be derived to con- 
struct a freight belt railroad in and around the city, for the sole 
purpose of transferring freight cars to and from factories and other 
railroads. 

If the Elyton Land Company had any power of condemnation at 
all, continues the court, it was certainly such only as was incident 
tc street railroad companies, and only as to such lands as were nec- 
essary for a right of way and structures necessary and incident to its 
business. 

Indeed, the court declares, it may be doubted whether a street 
railroad company, having no express power to construct its railroad 
elsewhere than on the public streets and highways, has any author- 
ity to either condemn or receive, for a right of way or other pur- 
poses, property not located on such public streets or highways, 
since its charter does not contemplate the necessity or use of such 
property. 

The right of way of the South & North Alabama Railroad Com- 
pany, upon which the Elyton Land Company contracted for the 
right to build its track, the court further insists, was not a public 
street or highway in this sense, it being a broad avenue running 
through the city, the property of the railroad company, donated to 
it by the Elyton Land Company for railroad purposes, when it 
fcunded and laid out the city. 

But it cannot be doubted, says the court in concluding its discus- 
sion on this point, that this corporation had no authority to take or 
receive, either by condemnation or by grant, property for the use of 
a freight belt railroad which it had no power to construct or operate. 

However, the court recognizes it as a principle of universal ap- 
plication that if a corporation has acquired the title and possession 
of real property, its right to hold it cannot be questioned by a pri- 
vate citizen, this question beingi one between the corporation and 
the government, the state alone having the power to question the 
right in a direct proceeding for this purpose. Still it says that if it is 
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necessary for the corporation to seek the aid of a court of equity 
to perfect its title, an interested individual may contest its claim, 
and the court will, in case it has no right to hold property of the 
particular kind in controversy, refuse a decree; in its favor. 



RIDING ON RUNNING BOARD OF TROLLEY CAR. 

Hassen v. Nassau Electric Railroad Company (N. Y.), S3 N. Y. 
Supp., 1069. Nov. I, 1898. 

An open trolley car, with seats running across and a running 
board upon the side, had from 70 to 90 passengers, all of the seats 
being filled, and people standing in the space between the seats and 
also upon the running board. A man got on it. He could have oc- 
cupied some of the still unoccupied space within the car between 
the seats, but remained upon the running board. While riding in 
this position, and when the car was running at about six or eight 
miles an hour, it gave a sudden violent jerk, causing him to break 
his hold with the left hand upon the stanchion of the car, swinging 
his body outward, in which position his head was brought into con- 
tact with a trolley pole, inflicting injuries, to recover damages for 
which he sued the electric railroad company. 

The company contended that the man was guilty of negligence as 
matter of law; that if he could, with slight inconvenience to him- 
self, have procured standing room between the seats of the car, he 
was bound so to do; and that, as it was conceded that there was 
such space, the man must be deemed to have voluntarily remained 
in a place of danger, which defeated his right to recover damages. 

But conceding that a person would be chargeable with contribu- 
tory negligence, in the ordinary operation of a car, if he stood upon 
a running board when he might obtain a safe place within the body 
of the car, the second appellate division of the supreme court of 
New York declares that, under the circumstances of this case, it 
does not think that such proposition may be affirmed as matter of 
law. 

The court says that it is well known that the space between these 
seats, when the latter are occupied, is quite narrow. With small 
people upon a seat, the space left might be occupied, with more or 
less inconvenience. With large people it may become a matter of 
extreme difficulty to stand in the space, and with some an impossi- 
bility. In all cases it is a place of discomfort, and disagreeable both 
to the person standing and to those sitting. 

Nor does the court stop with this generalization. It goes on to 
say that the cars running from Coney Island to Brooklyn, on one 
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■of which this man was injured, at most times are crowded within 
and without in all available space. The company expects that this 
will be so; and if it does not invite, it makes little effort, if any, to 
prevent such condition, and collects and receives fares from those 
sitting and those standing, indifferent as to the place where the pas- 
senger secures his foothold. 

Under such circumstances, the court says that it thinks the ques- 
tion of contributory negligence becomes one of fact to be deter- 
mined by the jury, having regard to particular conditions. 

The trial court charged the jury in accordance with this view of 
the law, and, upon the evidence, the appellate division thinks the 
submission was proper. 

Besides this, the court holds that the company was properly 
fcund guilty of negligence upon the testimony. It says that such 
finding was warranted by the evidence with regard to the sudden 
and violent starting of the car, which was shown to have disturbed 
the equilibrium of otlier passengers as well as of this particular one. 
It says that the company had accepted him for carriage. It collect- 
ed his fare, and knew the place he occupied upon the car. It was 
bound to know that the application of motive power in such manner 
as to cause the car to give a violent jerk was extremely hazardous, 
in view of the position of many of the passengers upon the car, and 
might result in injury. The jury were therefore authorized to say 
that it was a negligent act, it holds. And judgment against the 
company is, upon these considerations, affirmed. 



ALL CARE AND VIGILANCE THAT HUMAN FORE- 
SIGHT MAY SUGGEST MUST BE EXERCISED. 
Keegan v. Third Avenue Railroad Company (N. Y.), S4 N. Y. 
Supp., 391. Nov. II, 1898. 

The injuries for which damages were awarded in this case were 
sustained by a passenger who was sitting on the side, near the rear, 
of an open car, on a cable road, and were caused by a collision with 
a heavy wagon that tWe driver was attempting to get out of the 
way of another car that had come up behind it on the other track. 

First of all, the first appellate division of the supreme court of 
New York says, that the gripman was not absolved from blame for 
not observing this attempt and slackening his speed, because the 
wagon struck the car, instead of the car's striking the wagon. A 
defendant company has often been held liable, although its own car 
was the one struck in the collision. 

But the main question of law presented upon this appeal was as to 
the correctness of the trial judge's charge to the effect that, while 
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the company was not to be considered as an insurer of its passen- 
gers' safety agiainst all possible injury, yet it was bound to use a 
high degree of skill and vigilance to guard against accidents from 
which its passengers might suffer injuries, and that it had not ful- 
filled this duty unless it had used the utmost care and diligence 
which human skill and foresight would suggest. And this was sub- 
sequently accentuated by his specifically charging further that the 
responsibility of a common carrier of passengers is such as to re- 
quire a high degree of care for their safety, and the discharge of this 
duty requires of such a carrier the exercise of all the care and vigr 
ilance that human foresight may suggest to secure the safety of its 
passengers, and that if it was possible by exercising of great care 
and vigilance, all that human foresight might suggest, for the grip- 
man to have avoided the collision and consequent injury to the 
plaintiflf, and he failed to use such care and vigilance, then he was 
negligent, and the railroad was responsible for the consequence to 
the plaintiff. 

This charge, the court holds, was correct, and in accordance with 
what it understands to be the settled rule of law in the state applica- 
ble to the facts here presented to the jury. Nor does it agree with 
the contention that the rule in question is not applicable to street 
cars drawn by horses or propelled by a cable. 

Referring to the case of Stierle v. Union Railway Company, re- 
ported on pagie 568 of the Street Railway Review for August, and 
commented on in a decision reported on page 741 of the Street 
Railway Review for October, 1898, the court says that what it un- 
derstands to have been decided in that case was simply that the 
general rule to which it has adverted was not applicable to its par- 
ticular facts, that case presenting no situation of danger and calling 
for no special exercise of extreme vigilance. 

Every act of the driver of a car, however simple and ordinary, 
continues the court, calls for reasonable care. Where, however, 
there is nothing whatever in the surroundings to evoke the slightest 
sense of danger, the decree of care required is simply that which is 
commensurate to the existing conditions. A rule which called upon 
every driver or motorman, at all times and under all circumstances, 
to keep himself keyed up to the highest pitch of vigilance, would be 
senseless. He should never, it is true, be heedless or forgetful of his 
duty. He should, in fact, at all times be watchful and prepared for 
emergencies. When, however, the law imposes upon him a still 
higher degree of care — namely, the exercise of all the vigilance that 
human foresigiht can suggest — it naturally refers to conditions call- 
ing for that extreme degree of vigilance. It is not so unreasonable, 
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for example, as to demand constantly strained eyes from the look- 
out over a perfectly clear horizon. 

Finally, the court directs attention to the fact that in the general 
charge the trial judge explicitly confined the propositions quoted to 
the particular situation "immediately prior to the happening of the 
accident," and spoke of the giripman's duty commencing when the 
driver of the wagon began to swing it across the track the gripman 
was on. Judgment for plaintiflf affirmed. 



NOT NECESSARILY NEGLIGENCE FOR WOMAN TO 
PREPARE TO ALIGHT BEFORE CARS STOP. 

Springfield Consolidated Railway Company v. Hoeffner (111.), 51 
N. E. Rep., 884. Oct. 24, 1898. 

The supreme court of Illinois recalls here that it has held that it 
is not negligence in itself for a passenger to board or alight from 
a street car operated by horse power while it is in motion; that it 
i-i not negligence in itself for a passenger to board or alight from a 
street car propelled by electricity while it is in motion; and also that 
it is not negligence in itself or a passenger to get on or ofif a moving 
street cai:, whose motive power is a cable. In all such cases of 
getting on or off street cars while they are in motion, whether such 
cars are propelled by horse power, electricity or cable, continues 
the court, the question whether or not the passenger has used due 
care for his safety, or whether or not he has been guilty of con- 
tributory negligence, is a question of fact to be submitted to the 
jury, and to be determined by them from the circumstances sur- 
rounding the case. 

In this instance it was a woman who, according to one expression 
of the court, might be deemed to have attempted the feat of alight- 
iijg from a moving electric street car, and the court says that it was 
for the jury to determine whether, in making such an attempt on her 
part, she was exercising due care for. her own safety. But, it seems 
from the evidence, that this was more of a case where the woman 
notified the conductor of the street crossing at which she wanted to 
alight, and as the speed of the car was slackened at that point, pre-, 
pared to alight when the car should stop on the other side of the 
crossing. She stood with one foot on the car and the other on the 
foot-board, and was holding on to the brass arm of the seat. While 
she was in this position, and while it seemed that the car was about 
to stop and she was about to alight, the car, without stoppiTig, start- 
ed forward with a sudden and violent jerk, breaking! her hold and 
throwing her upon her back, so as to cause the injuries complained 
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of, the most serious of which was to her spine. The trial judge told 
the jury that they must believe from all the evidence that the com- 
pany ran its car to the corner of the intersecting street in question, 
and was then and there in the act of slacTting up or stopping said 
car, and that the woman passenger was then and there exercising 
all due care and caution for her own safety, and that, while so exer- 
cising said care and caution, she was preparing to alight from said 
car when it should come to a stop, and that such act or acts by her 
of preparing to alight at the time, under all the circumstances, and 
in the manner shown by the evidence, were not negligence or care- 
lessness on her part. 

This instruction, the supreme court holds, stated the law with sub- 
stantial correctness. It says; furthermore, that street car companies 
are obliged to stop a reasonable time to allow passengers to get on 
or qS the car, and the question of what is a reasonable time is in 
every case a question for the jury. If the manager of a car sees, or 
ougiht, in the exercise of reasonable care, to see, that a passenger is 
in the act of getting on or ofi the car, it is negligence on the part 
of the company if he starts the car suddenly. 

The supreme court also points out that the jury were required in 
this case to find that the passenger, gave to the conductor reasons- 
ble notice of her desire to get off, which left the jury to determine 
whether the notice was reasonable or not. Judgment for the wom- 
an affirmed. 



PROTECTION OWED PERSONS LEARNING TO RIDE 
BICYCLES ON STREETS. 

Louisville Railway Co. v. Blaydes (Ky.), 52 S. W. Rep. 960. Oct. 7, 
1899. 

The evidence showed that the plaintiff in the court below was on 
a street, trying to ride a wheel, and being unaccustomed to riding, 
and by reason of a grade in the street, she lost control of the wheel, 
and ran into another street, and, in trying to turn, the wheels pf her 
vehicle were caught in a street railway track, between the rails and 
rocks. While in this condition, and without warning of any kind; 
a car ran over, and seriously injured, her. She sued the street rail- 
way company, and obtained a judgment for $2,500. The company 
appealed, seeking to obtain a reversal on the ground that it was 
error to refuse a. peremptory instruction to find for it, and that the 
verdict was flagrantly against the evidence. But the court of appeals 
of Kentucky affirms the judgment of the lower court. 

The street railway company insisted that the plaintiff in the court 
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below was shown, by her own testimony, to have been guilty of 
such contributory negligence as precluded a recovery of damages. 
It cannot, however, be held, as a matter of law, the court of appeals 
maintains, that she was so guilty in being on the streets of the 
city trying to ride a wheel. But, if it might be said that she was 
guilty of negligence on this occasion, the court holds, it was the 
duty of the company to keep a lookout for persons on the track, 
and to avoid injury to them. 

The proof, the court goes on to state, conduced to show that the 
motorman could have seen this plaintiff in ample time, after she 
was caught on the track, to have avoided the injury. At least, there 
was sufficient proof to that effect to go 1o the jury. The place of 
injury was a public street. It was the duty of the operator to use 
the highest degree of care in avoiding injury, after discovering the 
perilous position of the plaintiff. So the court holds that, if her 
testimony as to how the accident occurred was true, the company 
was liable. 



DOING SOME FREIGHT AND EXPRESS BUSINESS 
DOES NOT ALTER NATURE OF RAILWAY. 

Cedar Rapids & M. C. Railway Company v. City of Cedar Rapids 
(la.), 76 N. W. Rep., 728. Oct. 20, 1898. 

Here is a case where a railway company that was assessed as a 
street railway company contended that it was a "railway corpora- 
tion," within the meaning of Section 1317 of the Iowa Code of 1873, 
which provides that, "On the first Monday of March in each year, 
the executive council shall assess all the property of each railway 
corporation in this state, excepting lands, lots, and other real estate 
belonging thereto not used in the operation of any railway." 

The railway owned and operated by the company extended from 
a point within the limits of Cedar Rapids, through the incorporated 
town of Kenwood, and over certain unincorporated territory, into 
the incorporated city of Marion. It also owned and operated in 
connection therewith certain other lines or branches entirely within 
and at the grade of the streets of these municipalities, and upon and 
at the grade of the public highway connecting said cities, over the 
unincorporated territory, including certain county bridges in said 
highway. 

Originally, the line to Marion started at what was then the 
boundary street of Cedar Rapids, and was operated by steam en- 
gines, under chapter- 32, Acts i8th General Assembly, authorizing 
any street railway company extending its lines beyond the limits 
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of the city to build and operate its road over and along any portion 
of a highway of a width of loo feet or more. Later, the tracks 
within the city of Cedar Rapids and that to Marion were operated 
togiether; electricity, applied by the overhead or trolley system, 
being used as the motive power, one or more of the steam engines 
formerly used being kept in a motor house near a certain creek, for 
use in case of deep snows or other emergency rendering their use 
desirable. Cars were operated on these tracks mainly for the car- 
riage of passengers in the manner practiced by street railways, but 
the company had four cars which is used in carrying freight be- 
tween said cities, and it also carried such express matter as was 
ofifered at either end of the line or at any point between. 

Conceding that the company is a "railway corporation," in the 
broadest signification of that term, the supreme court of Iowa says 
that the fact that the line between Cedar Rapids and Marion was 
laid and operated along the highway as authorized by the act stated, 
relating exclusively to street railway, seems to it conclusive that 
the company is a street railway corporation, and not a railway cor- 
poration, within the meaning of said section 1317, Code 1873. The 
fact that the company's street railway was authorized to be extended 
and laid and operated along a highway, it says, precludes the con- 
clusion that it was intended to be other than a street railway. 

Moreover, while ordinarily it is true that a distinctive and essen- 
tial feature of a street railway in relation to other railroads is that it 
is exclusively for the transportation of passengers, and not for 
goods, the supreme court declares that surely the mere fact that this 
company carried goods and express matter did not take it out of the 
class of railways where the statute under which it was built and 
operated put it. 

Thus it is, that the court holds that this company is not a "railway 
corporation," as contemplated in said section 1317, but a street rail- 
way, and is therefore subject to assessment by the local assessors. 



CONSTRUCTION OF LIMITATION OF USE OF LAND 
AND STIPULATION FOR DAMAGES. 

Atlanta Consolidated Street Railway Co. v. Jackson (Ga.), 34 S. E. 
Rep. 184. Aug. 2, 1899. 
A deed conveying to a street railroad company the title to the 
right of way over the land of the grantor contained a recital that 
the grantee was to run its cars over the right of way a specified 
number of times during the day, perpetually, and the habendum 
clause, as it is called, was as follows: "To hold and to have so 
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long as the party of the second part * * * uses the said right 
of way * * * for all legitimate railroad purposes as herein set 
forth, and no other." The successor to this company abandoned 
the right of way, and an action was brought against it for breach 
of the alleged covenant. Taken to the supreme court of Georgia, 
the latter, however, holds that the above does not constitute a 
covenant, but is a conditional limitation, and that the land reverted 
to the grantor at the same instant when the company abandoned 
the right of way. 

To constitute a covenant running with the land, the supreme 
court goes on to say, the covenant must have relation to the inter- 
est or estate granted, and the act to be done must concern the 
interest or estate created or conveyed." Hence, when such an 
habendum clause further provides, as it did in this instance, that 
"in case the party of the second part or their assigns default in com- 
plying with the covenants herein set forth, in whole or in part, all 
the rights and perquisites thereof shall revert to the party of the 
first part and his assigns, together with lawful damages as shall be 
awarded by due process or otherwfse," the court holds that the 
stipulation for damages is not such a covenant running with the 
land, under the above definition, as would render the successor to 
the grantee, who purchased at judicial sale, liable for a breach of 
covenant, although it abandoned the land after its purchase. 



NO RIGHT TO RELY UPON PEOPLE GETTING OUT OF 

WAY AT CROSSINGS. 
Towner v. Brooklyn Heights Railroad Co. (N. Y.), 60 N. Y. Supp. 
289. Oct. 17, 1899. 

The second appellate division of the supreme court of New York 
declares here that the Hickman case, reported on page 467 of the 
"Street Railway Review" for July, 1899, 56 N. Y. Supp. 751, 
was not intended to lay down any new rule of law in negligence 
cases, and that that decision is not to be extended to cases in which 
the same circumstances are not present. 

This case was similar to that one only in that the plaintiff in this 
case testified that he looked in both directions before leaving the 
curb, and that he saw no car or other vehicle approaching, and that 
he then stepped down, and started across the street, and that he was 
just leaving the track when he heard the gong of an approaching 
car, and simultaneously he was struck and thrown a distance of 20 
feet, the car running 50 to 75 feet before it was stopped. Then, 
the court goes on to point out that in the Hickman case the streets 
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did not cross the avenue on which the cars ran, and that the cars 
had the paramount right to the use of the tracks, while in this case 
the accident occurred at a street crossing, where the rights of the 
parties were equal, and where the defendant owed the plaintiff the 
duty of having its car in control, or at least of giving warning of 
its approach. 

The defendant, in this case, the court goes on to say, had no rigRt 
to rely upon people getting out of the way of its cars at crossings. 
It was charged with the duty of operating them with reasonable 
care, and the plaintiff had a right to rely, in some degree, upon the 
discharge of this duty on the part of the defendant. The plaintiff, 
having looked in both directions before starting to cross, and seeing 
no car, the court here holds, was justified in walking across the 
street at a point where the rights of both parties were equal, and 
in assuming that a car running at a rate of speed calculated to make 
the crossing dangerous would give some notice of its approach, or 
that it would be in the control of the motorman sufficiently to pre- 
vent his being run down. 

And, declaring that there was certainly nothing in the Hickman 
case which justified the conclusion that the plaintiff in this case 
was guilty of contributory negligence as a matter of law, the court 
holds that it was error to dismiss the complaint, and grants a new 
trial, after also stating that there was evidence in the case from 
which the jury might reach the conclusion that the defendant was 
guilty of negligence, and that the plaintiff was free from negligence 
contributing to th'e accident. 



WAITING ROOM OBSTRUCTING VIEW NOT A NUI- 
SANCE. 

Cummins v. Summunduwot Lodge (Kan.), 58 Pac. Rep. 486. Oct 6, 
1899. 

Where a waiting room is erected in the streets of a city by the 
authority of the council thereof, the court of appeals of Kansas 
holds, it cannot be abated as a nuisance, on the complaint of an 
abutting lot owner, for the rea"son that said building partially 
obstructs the view of his business house" by persons passing over a 
particular portion of the street. 

The plaintiff in the court below was the lodge. The defendant 
was a party who had entered into an arrangement with a street 
railway company for the erection of the building complained of, 
whereby he was to erect said building and maintain a portion thereof 
as a waiting room for passengers on said railway; said defendant 



118 STREET RAILWAY LAW. 

in consideration of the erection and maintenance of said building 
to also use and occupy the same for the'sale of cigars, fruit, news- 
papers, periodicals, and other similar articles. 

In consideration of this case, the court of appeals ignores the 
fact that a part of the uses for which the building in controversy 
was erected was oLa private nature, and considers it from the stand- 
point of a waiting room alone. It does this, it says, for the reason 
that, if the defendant had a right to erect and maintain the building 
as a waiting room, its erection could not be enjoined, or its removal 
as a nuisance ordered, although a portion of it was used for other 
purposes. 

That a waiting room at or near the point where this building was 
located was a public convenience was apparent, and the court of 
appeals quotes the supreme court of the state as holding that "the 
city corporation may make every use of a street which reasonably 
conduces to the public convenience and enjoyment." So the court 
of appeals thinks that the city had the right to authorize the erection 
of the building, and did so authorize it by the franchise ordinance 
providing that "said grantees may construct and maintain at such 
points along the line of said railway such depots and waiting rooms, 
with stairways leading thereto, as may be necessary and requisite for 
the accommodation of the public." 

Then, on the nuisance question, it holds as first stated, reversing 
the judgment of the district court. 



CASE OF CAR STARTING AND COLLIDING WITH TRAIN 

REVERSED FOR INADEQUATE CHARGE AS TO 

DAMAGES OF PERSON INJURED. 

Todd V. Second Avenue Traction Co. (Pa.), 44 Atl. Rep. 337. 
Oct. 6, 1899. 

The plaintiff alleged that while standing in the rear car of a 
railroad train he was injured by being thrown against the radiator 
or stove through a street car which had been standing about 20 feet 
from the railroad crossing starting suddenly forward, breaking 
through the safety gate, and colliding with said rear car. 

Of course, says the supreme court of Pennsylvania, it devolved 
on the plaintiff to establish by competent evidence the negligence 
he imputed to the street railway company, and, failing in this, he 
could not maintain an action against it for damages. He obtained 
a judgment in the court of common pleas. But it was difficult to 
determine from the evidence whether the starting of the car was 
caused by improper management of the company's employes in 
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charge of it, or by defects in the machinery discoverable by them, 
or, if discoverable, not within their power to remedy or control. 
However, it was too clear for argument that the employes charged 
with the operation of the car did not intend to start it while the 
safety gates were down and a train was on the crossing, and that 
they exercised their best skill and judgment in the discharge of their 
duty as they understood it. 

Under these circumstances, the supreme court discovers no sub- 
stantial ground for complaint or criticism in a charge to the jury 
that it was the duty of the street railway company "to furnish 
reasonably skilled and competent men to operate the ca"rs and the 
machinery and appliances," and in the judge saying, in immediate 
connection therewith," That is just where the plaintifi claims the 
defendant failed in its duty." And it holds that certainly the instruc- 
tion that it was for the jury to determine whether the defendant 
exercised proper care under the circumstances was unobjectionable. 
But the court reverses the judgment rendered in the plaintiff's 
favor, because, in view of the evidence, and the circumstances sur- 
rounding it, it considers inadequate, and especially so in that part 
of it relating to the plaintiff's loss of earning power, a charge 
relating to the measure of damages which was exceediagly brief 
and nothing more than a perfunctory specification of the items 
constituting the damage claimed as the result of the negligence 
attributed to the defendant. These items consisted of expenses 
incurred as a consequence of the injury received, the inconvenience 
and sufifering naturally resulting from it, and the abridgement, or 
loss of earning power, whether temporary or permanent, consequent 
upon the character of the injury. No reference to or explanation 
■ of the evidence or law applicable to either item was made. Thus, 
the jury was left without such aid or guidance to a conclusion, the 
supreme court thinks, as it was fairly entitled to. 



FAILURE OF DRIVER TO SEE CAR PREVENTS INFER- 
ENCE THAT HIS WAGON WAS SEEN. 
McFarland v. Third Avenue Railroad Co. (N. Y.), 60 N. Y. Supp. 
273. Oct. 4, 1899. 
In reversing a judgment for damages to a wagon from a collision 
at about 11:30 p. m., the appellate term of the supreme court of 
New York holds that, if the plaintifif, who was driving, looked and 
did not observe the approach of the car, no inference could be 
drawn that the servants of the defendant in charge of the car 
observed the plaintifif in time, and neglected to stop the car before 
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it struck the wagon. No greater duty in that respect, the court 
insists, was imposed upon the defendant than was required of the 
plaintiff, especially in view of the fact that the collision occurred 
at a point where the defendant had a paramount right to the use 
of that portion of the roadway upon which its tracks were located. 



LEASING OF ROADS TO MOTOR POWER COMPANIES. 

Pinkerton v. Pennsylvania Traction Co. (Pa.), 44 Atl. Rep. 284. 
Oct. 6, 1899. 

By a clause in the Pennsylvania act of March 22, 1887, motor 
power companies are authorized "to lease the property and fran- 
chises of passenger railway companies which they may desire to 
operate, and to operate such railways." The title of the act is "An 
act to provide for the incorporation and regulation of motor power 
companies for operating passenger railways by cables, electrical or 
other means." It was argued that the clause mentioned was uncon- 
stitutional, because it contained a subject not indicated in the title, 
to wit, the lease of their roads by passenger railway companies. 
But this objection to the constitutionality of the clause in question 
the supryne court of Pennsylvania pronounces wholly untenable. 

The supreme court says that as the very object of the incorpora- 
tion of the motor power companies indicated by this title was to 
operate passenger railways, they must have some means of obtain- 
ing such railways to operate. It was clearly not intended that they 
should build, nor necessarily to buy, for in either case they would 
become not merely operators, but passenger railway companies 
themselves. The most obvious, if not the only other, way in which 
they could operate roads was to lease them. The title of the act 
gave notice that they were incorporated with power to operate 
passenger railways, and an obvious way to do so was by lease of 
already existing roads. 

Nor does the court consider that there was any weight in the 
objection that the passenger railways had no power to lease their 
roads. The power to take leases is expressly given to the motor 
companies, and the corresponding power in the passenger rail- 
way companies, as owners, to give leases, is necessarily implied. 
Without it the grant in the act would be nugatory. 

The objection that the powers of passenger railways cannot be 
indirectly enlarged, the court holds, is answered by the established 
principle that the constitutional mandate as to revival, amendment, 
extension, etc., of acts by re-enactment at length applies only to 
express amendments, etc., and does not aflfect those which are 
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merely incidental to the passage of other acts, complete and valid 
in themselves. 

The Pennsylvania act of May 14, 1889, contains no express pro- 
hibition of the power to lease, and as such power was already 
granted by necessary implication, so far as concerns motor power 
companies as lessees, under the act of 1B87, the court holds that 
the later act cannot be construed as an implied repeal of a power 
already existing, and not necessarily inconsistent with the act's own 
purpose. 

Last of all, the court declares itself of the opinion that the settled 
principles of law and the decided weight of authority are in favor of 
the rule that, where a lease is duly authorized by law, as under the 
act of 1887, there is no further liability of the lessor for negligence 
of the lessee in the operation of the road. 



WHEN MANDAMUS CANNOT BE USED TO GET CROSS- 
ING BEFORE APPEAL IS HEARD IN CONDEM- 
NATION CASE. 
State ex rel. Oshkosh, Algoraa & Black Wolf Railroad Co. v. Bur- 
nell, circuit judge (Wis.), 80 N. W. Rep. 460. Oct. 20, 1899. 

This was a mandamus action brought in the supreme court of 
Wisconsin to compel a judge of the circuit court to enter an order 
directing a writ of assistance to be ' issued to put the relator, a 
railway company incorporated for the purpose of carrying persons 
only, and endeavoring to condemn a right of way for a trolley elec- 
tric line across the right of way of the Chicago & Northwestern 
Railway Company, in possession of a crossing 16 feet wide across 
said latter company's right of way. The condemnation proceedings 
had been carried successfully through the circuft court, the amount 
awarded by the. commissioners had been deposited in court, and 
judgment entered dismissing the appeM of the Chicago & North- 
western Railway Company from the award, to the circuit court. 
From this judgment an appeal had been taken to the supreme court. 
And thereupon the street railway company instituted this action, 
contending that it had then an absolute right to a writ of assistance, 
under the Wisconsin statute. 

The Chicago & Northwestern Railway Company opposed these 
mandamus proceedings on the ground that if they were of any 
validity at all, they were proceedings by one railway company to 
condemn lands of another, and that, under section 1854 of the 
Revised Statutes, in such cases the question of tke necessity of 
taking the land is open for retrial in the circuit court, and no cross- 
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ing should be forced, by means of which a street railway will cross 
a steam railway on grade, until the question of the right to cross it 
is finally settled. In this view, the supreme court seems to concur. 

In order to justify mandamus in such a case as this, the court says 
that it must appear that the duty of the court below was plain, the 
refusal to perform such duty clear, the result of the refusal prejudi- 
cial, and the remedy by writ of error or appeal utterly inadequate. 
The Chicago & Northwestern Railway Company having given a suf- 
ficient undertaking to protect the street railway company from loss 
in case it should be finally determined that it was entitled to a cross- 
ing, it not appearing plain that it was the duty of the court to award 
a writ of assistance, nor that there was any emergency calling for 
immediate action, nor that the remedy by appeal or writ of error 
was not entirely sufficient, and the questions involved being deemed 
very' important and deserving of that careful consideration which 
they are promised to receive upon the hearing of the appeal upon the 
merits, the supreme court denies the peremptory writ sought, adding 
that, if it were to take up the questions and decide them in this 
action, it would be causing the writ of mandamus to serve the pur- 
pose of a writ of error or appeal. 



RIGHTS UNDER WRONGLY PUNCHED TRANSFER 
TICKETS. 

O'Rourke v. Citizens' Street Railway Co. (Tenn.), 52 S. W. Rep. 
872. Sept. 6, 1899. 

As to the conclusiveness of the face of a ticket, the authorities 
are in irreconcilable conflict. Many of them treat the face of the 
ticket as the sole criterion of the holder's right of passage, justify 
his ejection in case of defective ticket and refusal to pay fare, and 
allow him, as his only remedy therefor, an action of damages for 
the negligent mistake of the agent, or for breach of contract, and 
not for expulsion. Others, on the contrary, deny the ticket such 
conclusive force and dignity, and rule that the passenger has the 
right to rely upon the acts and statements of the ticket .agent or 
conductor, and that, if he be expelled on account of a defective 
ticket when he has acted in good faith and is without fault, the 
carrier is liable in damages for such expulsion. 

The supreme court of Tennessee takes the latter view, and holds 
here, where a conductor, through mistake, punched a transfer 
ticket to indicate its issuance at 1:40 p. m., when, as a matter of 
fact, it was issued nearly an hour later, that a person who makes 
a valid contract is entitled to passage according to its terms, though 
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the face of the ticket furnished him may not in any true sense 
express the contract. It is the contract, it says, and not the ticket, 
that gives the right to transportation. The ticket is but an evidence 
of the contract, made out and furnished by the carrier; and, i£ it 
fail to disclose the true contract, the fault is with the carrier, and 
it is responsible for the natural consequences of the variance. 

The passenger, the court goes on to say, is not required in law, 
nor allowed in fact, to print or write or stamp the ticket. The 
carrier alone has that right, and the passenger is authorized to 
believe and presume that it will be properly exercised, and that 
the ticket, when delivered, is a faithful expression of the contract 
as made. The ticket, whether for transfer, as in the present case, 
or for original passage, may well be called the carrier's written 
direction by one agent to another concerning the particular trans- 
portation in hand; and if the direction be contrary to the contract, 
and expulsion follow-as a consequence, the carrier must be answer- 
able for all proximate damages ensuing therefrom, just as any prin- 
cipal is liable for the injurious result of misdirection to his agent. 
The legal result, in such a case, cannot be influenced by the fact 
that the carrier has conducted the- transaction through two agents 
instead of one; for the combined acts of the two agents constitute 
but one continuous act of the carrier. Each agent is the alter ego 
(another self) of the carrier. The issuance of the void ticket is 
the fault of the first agent, the expulsion is the fault of the second 
agent, and both faults are those of the principal, which stands 
before the court as if it had made the contract, issued the ticket, and 
expelled the passenger through one and the same agent. 

Beyond question, continues the court, carriers have the legal 
right to require passengers to procure and present tickets; but that 
does not imply that passengers who have done their part in the mat- 
ter may be rightfully expelled from the car because the tickets 
they offer chance to be defective or void. Before the rule of 
expulsion for want of proper tickets can be made absolute and 
universal in its application, the carriers must discharge the recipro- 
cal duty of absolute and universal accuracy in the issuance of 
the tickets. The latter would be impossible; the former harsh and 
unreasonable. To require a passenger who has made a valid con- 
tract for transportation and paid the requisite fare, as did the 
plaintiff, to retire from the car, and suspend his journey, because of 
an original defect in the ticket furnished him by the company's 
agent, is to .visit the wrong of the offender upon the offended. It 
is to make the. rightful passenger suffer for the fault of the carrier, 
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and that, too, in the latter's interest. The court will not yield its 
assent to a result so unjust and oppressive. 

The plaintiff, the court holds, had a right to believe the transfer 
ticket all that it should be. With it Ke diligently sought and 
promptly entered the first transfer car, and, upon being challenged 
by the conductor of that car as too late to use the ticket, he made 
a fair and reasonable statement, showing that he had just left the 
first car, and that the first conductor must have wrongfully indicated 
the hour of issuance on the face of the ticket. On that statement, 
the court maintains, the plaintifif should have been allowed to pursue 
his own journey to its end. He, the court adds, owed the company 
no other duty, and his expulsion, under such circumstances, was a 
tortious breach of the contract, for which he became entitled to 
recover all proximately resulting damages, including those for 
humiliation and mortification, if they were in fact sustained. 

Nor does the court consider it an answer to the legal right of the 
bona fide passenger to say that the carrier's general interest is 
better subserved by his expulsion than by his carriage; by the 
violation of his contract than by its observance. His right is not to 
be affected by the mistakes of ticket agents, or the attempted frauds 
of impostors. These are to be met, if met at all, otherwise than 
through a rule that excludes innocent as well as fraudulent passen- 
gers. It is not allowable to punish the innocent with the guilty, to 
prevent the escape of the guilty. 

Every expulsion of a rightful passenger is wrongful. 

Over against the testimony of the conductor that he was respect- 
ful, and used no more force than was necessary, the court holds 
that testimony of the plaintiff, who was accompanied by his little 
boy and little girl, that both cried and he thought that the little 
girl would go into spasms, was admissible, as possibly shedding 
some light on the real demeanor of the conductor. 

Again, the court says that no explanation the conductor might 
make could affect the plaintiff's legal right as a passenger. That 
right depended upon the contract, and not upon the face of the 
ticket; and it was incumbent on the conductor to heed the plaintiff's 
explanation, and observe the contract, rather than upon the plaintiff 
to accept the conductor's explanation as final, and abandon his 
contract. The disclosure of the fault of one agent by. another agent 
could not absolve their principal from the obligation of the contract, 
and render the plaintiff a trespasser. Such a result cannot be justi- 
fied in law, whatever the rule of the company may be. 

On the face of the transfer check were printed the following 
words: "Transfer. Passenger, in accepting this transfer, agrees 
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to read and be governed by the conditions on the back hereof, 
subject to the rules of the company. _F. G. Jones, V. P. & G. M." 
Among the conditions printed on the back of the transfer check 
was one in this language: "Part of the conditions upon which this 
transfer is given and accepted are that the passenger examine date, 
time, and direction, and sees tha.t the same are correct, and complies 
with all its conditions." This condition, the supreme court holds, 
is unreasonable, because no passenger can be bound to verify the 
act of the conductor in issuing a tratisfer check; and also because 
no inexperienced passenger, however intelligent, could, in the time 
at his command on so brief a trip, "examine date, time, and direc- 
tion" indicated by the punch marks, and, without an explanation, 
see "that the same are correct." 

Another condition on the back of the check was expressed thus: 
"In accepting this transfer, passenger agrees that in case of contro- 
versy with conductor about this ticket, and its refusal, to pay regular 
fare charged, and apply at the office of the company for refund of 
same within three days." This condition, the court holds, is un- 
reasonable, in that it makes the conductor, for the time, the sole 
judge of the sufficiency of the ticket, and requires the passenger to 
pay additional fare, though his ticket may be refused without suffi- 
cient cause; and, further, in that it requires the wronged passenger, 
who so pays, to apply for refund at the office of the company, 
which must be remote from the houses and business places of most 
passengers, and then limits the amount to be received by such 
person to that wrongfully exacted. It puts, declares the court, all 
of the burden of the "controversy" upon the wronged passenger, 
and none upon the wrongdoing company, and thereby makes the 
just suffer for the unjust. 



CONSENT OF CITY MADE SUFFICIENT BY COMPANY'S 
CHARTER AND COUNTY CONSENT NOT NEEDED. 

Almand v. Atlanta Consolidated Street Railway Co. (Ga.), 34 S. E. 
Rep. 6. July 25, 1899. 

The authorities, the supreme court of Georgia says, are conflict- 
ing as to- whether the powers over streets usually granted to munici- 
pal corporations are sufficient to authorize them to permit street 
railways to use the streets longitudinally, but, without deeming it 
necessary in this case for it definitely to decide whether or not such 
■powers are sufficient, the court states that the weight of authority 
seems to be that they are not. 

However, when a street railway company has power, under its 
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charter, to lay its track along the streets of a city, the court holds 
that the city authorities may consent to such use of its streets by 
the street railway company, although there may be no express 
power in the charter of the city authorizing it to grant such a 
privilege. It says that if the street railway company had no charter 
authority to use the streets of the town, consent by the authorities 
of the town would be ineffectual to confer such power; but the 
railway company having such charter power, and the constitution 
impliedly recognizing that any city may consent to such use of its 
streets, it has the power to do so. The authority to construct a 
railway along a street may therefore, it declares, be derived either 
from the charter of the city or from the charter of the railway 
company that is applying for the use of the city's streets. 

Moreover, the court holds that the general rule is that, when a 
municipal corporation is created, it becomes vested with jurisdic- 
tion over the territory embraced within its corporate limits, and the 
mere fact that there has been a valuable improvement made by the 
county authorities on one of the streets of an incorporated city 
does not oust the municipahty of its jurisdiction over such street. 
And the above, it holds, is true, notwithstanding the street improved 
was before the incorporation of the city a part of an established 
public road of the county. 

The court says that if the authorities of a municipal corporation 
see fit to permit individuals, private corporations, or even the 
authorities of the county in whiclT such municipality is located, to 
expend money in improving one of the streets of the municipahty, 
this will not have the effect of relinquishing control over such 
street, and placing the same under the jurisdiction of those who 
have made the improvements upon it. When the improvement 
is completed, although the street may be radically changed, it is 
still a street of the city, and under its control, '^t goes almost with- 
out saying, adds the court, that any municipality would grant per- 
mission to any person or corporation so disposed to voluntarily 
and gratuitously pave and improve one of the streets of the munici- 
pality; and the mere fact that the authorities take advantage of an 
offer of this character, and allow the improvement to be made, 
would not amount to a relinquishment of control over the street 
thus improved. 

Then, it was contended, in this case, that an injunction should 
have been granted because it did not appear that the county author- 
ities had given their consent for the railway company to appropriate 
that part of the public road of the county between the city in ques- 
tion and a certain other city, and that therefore it would be impossi- 
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ble for the railway company to construct and operate a continuous 
line as contemplated, and the city street ought not to be disturbed 
when it could never be used for the purpose for which it was 
intended by the company. But this contention, the court holds, was 
disposed of by evidence, properly admitted, to the effect that, if 
there should be any difficulty in obtaining the consent of the county 
authorities to use that part of the road necessary to make the line 
continuous, the railway company could and would acquire the neces- 
sary property contiguous to the road in question. 



STREET RAILWAY COMPANY IS BOTH A "RAILROAD" 
AND A "TRANSPORTATION" COMPANY. 

Old Colony Trust Co. v. Allentown & Bethlehem Rapid Transit Co. 
(Pa.), 44 Atl. Rep. 319. Oct. 6, 1899. 
Under statutes respectively conferring upon courts of common 
pleas genei^al power to entertain bills for the foreclosure of mort- 
gages given by railroad companies and in cases of mortgages of 
the property and franchises of transportation companies, the supreme 
court of Pennsylvania declares itself very clearly of the opinion 
that jurisdiction can be maintained under both acts to foreclose a 
mortgage given by a street railway company, for the plain reason 
that the mortgagor company is both a railroad and a transportation 
company, within the plain meaning of both acts. The attempted 
distinction between "railroad" and "railway" companies, the court 
insists, has long since been exploded, and, indeed, it adds, never 
received its sanction in this class of cases. 



GROSS CARELESSNESS TO LEAVE MILK WAGON 
STANDING ON TRACK. 

New York Condensed Milk Co. v. Nassau Electric Railroad Co. 
(N. Y.), 60 N. Y. Siipp. 234. Oct. 4, 1899. 
A milk wagon was left standing upon a street railway track a little 
before sunrise, while the driver went down a side street to deliver 
milk to three customers, halfway down the block. As stated by the 
driver, the wagon was painted white, and without lights. The snow 
was piled up on either side of the railway track, and there had been 
a fall of snow during the preceding night, so that the side street 
was covered to the depth of 12 or 14 inches — so deep that he thought 
he could not drive through it. The superintendent of the company 
admitted that, though difficult, it was possible to drive through the 
snow upon the side street, and a truckman, called as a witness by 
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the plaintiff, testified that he had driven just before the accident 
through the next side street, which was in the same condition as 
the one upon which the customers lived. As the driver knew, cars 
were constantly passing and to be expected, yet he left his wagon 
upon the track, where it was not likely to be seen; for, although 
there may have been bright moonlight that morning, the place of 
the collision was dark, because it was covered over by the structure 
of an elevated railway. This, the appellate term of the supreme 
court of New York holds, was gross carelessness, contributing to 
the accident, and, therefore, a judgment for damages for the injury 
done by an electric car to the wagon and its contents should be 
reversed. 



LIABILITY FOR INJURY DONE BY MOTORMAN 
THROWING STONE TO FRIGHTEN BOYS AWAY. 

Dolan V. Hubinger and others (la.), 80 N. W. Rep. 514. Oct. 19, 
1899. 

The petition in this case contained allegations that a certain 
motorman on being employed had been instructed to use special 
diligence to prevent the further mischief of boys who had for a 
long time been placing obstructions on the tracks at a point where 
there was a steep grade; that, one day, observing some boys run- 
ning away from the track and finding at the place obstructions left 
there by them, he stopped his car, got ofi to remove the obstruc- 
tions, discovered the boys hiding about fifteen feet away, and, 
believing them to be in waiting to do more mischief, sought to 
frighten and drive them away as he believed it to be his duty to his 
employer to do; that, to do this, he picked up a small stone, and 
threw it violently at the walk, near the boys, but not intending to 
hit them; that the stone struck the plaintiff in and over his right 
eye, severely injuring him, etc. 

The question was raised by demurrer whether this petition stated 
a cause of action. The lower court sustained the demurrer. But 
its judgment is reversed by the supreme court of Iowa. 

First, however, the supreme court says that the facts stated did 
not show that the motorman had authority to bind the street rail- 
way company by the act of which complaint was made; that is, 
it did not appear that in throwing the stone he was acting within 
the scope of his employment. Nor was it shown that the motor- 
man was authorized to resist trespassers. What was affirmatively 
charged in the petition, was that a trespass had been committed, 
and those engaged in it had retreated, when the stone was thrown 
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that caused the injury to the plaintiff. In such, an event, declares 
the court, it cannot be said that the act done was within the scope 
of the servant's employment. 

The reversal is explained to be because of the error of the trial 
court in sustaining the demurrer when the latter necessitated it to 
thereby hold that the act, as done, constituted a crime, and there- 
fore could not be ratified. The supreme court says that it will be 
noticed that the petition affirmatively alleged that the motorman, 
when he threw the stone, had no intention of hitting either of the 
boys. As charged, the act was a tort, but not a crime. Any act 
of the motorman which might have been previously authorized 
by the company could be ratified by it so far as to incur civil liabil- 
ity therefor. Surely, adds the supreme cour^ the corporation might 
have made itself responsible in this case by authorizing the motor- 
man to use force against trespassers. 

The test applied in order to determine whether the master is 
liable is not the character of the servant's act, but whether it was 
done within the scope of his duty. When it is said that the master 
is not responsible for the willful wrong of the servant, the state- 
ment must be understood as referring to an act done outside the 
line of employment. The general rule is that, if the act done is 
in the execution of the authority given by the master, the master 
will be liable, whether the wrong be occasioned by negligence or 
by a wanton, reckless purpose to accomplish the master's business 
in an unlawful manner. 



ILLEGAL EVASION OF PAYMENT OF FARE IN TRYING 
TO FORCE TRANSFER AGAINST A REASON- 
ABLE REGULATION. 

Commonwealth v. Jones (Mass.), 54 N. E. Rep. 869. Oct. 19, 1899. 
A street railway company owning electric railway lines over dififer- 
ent streets and required by law to give transfers from one line to 
another in such a way as to make the rate of fare not more than 
five cents for a continuous ride over one or more of its lines made 
a rule than transfers would be given from a certain one of its lines 
to another which ran parallel with it for a short distance in the 
heart of the city only at the point where they diverged. The de- 
fendant took a car on the first mentioned line and on tendering 
his fare demanded a transfer right away, his purpose apparently 
being to thereby be able to take a car on the other line sooner 
than he otherwise could. The conductor refused to give the trans- 
fer then, and the man refused to pay his fare without he got it. 
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At the earliest possible transfer point he got out, took the other 
car, and paid the usual fare of five cents for riding on that. Sub- 
sequently he was prosecuted for, and convicted of, evading payment 
of fare on a street railway, in which the supreme judicial court of 
Massachusetts finds no error. 

The court says that there was nothing to show that the rule of 
the corporation was not a reasonable one, and holds that the 
defendant was bound by it. He argued that the statute did not 
contemplate a conviction unless there was moral turpitude in the 
evasion or attempt to evade. The court thinks that it goes further, 
specifying acts, the commission of either of which shall constitute 
an offense, and that one is guilty who evades or attempts to evade 
"either by giving a false answer to the collector of the toll or fares, 
or by traveling beyond the point to which he has paid the same, 
or by leaving the train or car without having paid the toll or fare 
established for the distance traveled or otherwise." One who will- 
fully or intentionally does either of these things, it maintains, is 
within the meaning as well as the language of the statute. That 
the defendant, after he left the car, entered another car, and paid 
the fare prescribed for his ride upon that, and that if he had con-' 
formed to the rules of the corporation he could have obtained a 
continuous ride over the route covered by both cars on payment of 
a single fare, the court pronounces facts which were immaterial. 



ASSUMPTION BY NEW COMPANIES OF AGREEMENTS 
FOR PASSES. 

Wallace v. Ann Arbor & Ypsilanti Electric Railway Co. (Mich.), 
80 N. W. Rep. 572. Oct. 24, 1899. 
It is undoubtedly the rule, says the supreme court of Michigan, 
that such an agreement as one to give a land owner and members 
of his family passes until the premises are transferred in consider- 
ation of an encroachment thereon does not run with the land, and is 
not binding upon the purchaser of the rights, franchises, etc., of 
the old company, in the absence of a statute or contract making 
such purchaser liable. But where the bill of sale contained nothing 
inconsistent with the assumption by the new company of contracts 
for the right of way, and the vice-president of the old company 
testified that the purchase was subject to all the conditions attached 
to the old company as well as told the landowner that the trans- 
action was nothing more than a consolidation of the old and new 
companies, the supreme court thinks that this made out a prima 
facie case, of consolidation, imder which the consolidated company 
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succeeded to all the rights and obHgations of the old company. 
Yet the fact that a connecting line had also for several years hon- 
ored the old company's pass would not bind the new company to 
furnish transportation beyond its line extending only to city limits. 



EXPOSURE OF PASSENGERS TO DANGER FROM 
OVERCROWDING CARS IS NEGLIGENCE. 

Reem v. St. Paul City Railway Co. (Minn.), 80 N. W. Rep. 638. 
Oct. 2&, 1899. 
The exposure of a passenger to danger which the exercise of 
reasonable foresight would have anticipated, and due care have 
avoided, the supreme court of Minnesota holds, is negligence on 
the part of the carrier. And more particularly does it insist here 
that, when a street railway company undertakes to carry large 
numbers of people, vastly in excess of the seating and standing 
capacity of its cars, and permits passengers to ride on the plat- 
forms, stops its cars when in such crowded condition that other 
persons may get upon them, and, because of the crowd, a passenger 
who has boarded a car before it was crowded is pushed ofif a plat- 
form and injured, the company is guilty of negligence. 



NO INJUNCTION AGAINST ERECTION OF SUBWAY 

PREVENTING USE OF PORTION OF EQUIPMENT. 
Chicago General Railway Co. v. Chicago, Burlington & Quincy 
Railroad Co. (111.), 54 N. E. Rep. 1026. Oct. 19, 1899. 
Neither a city alone, nor a city in conjunction with a railroad 
company, has a right, the supreme court of Illinois holds, to build 
or erect over a public highway any permanent obstruction which 
will interfere with the passage of such persons and vehicles, in- 
cluding street cars, as have the right to use such highway. But, 
the court goes on to say, when the tracks of a steam railroad com- 
pany are raised, the city is not obliged to make the subway there- 
under high enough for the passage of vehicles of an extraordinary 
and unnecessarily great height. It is only obliged to make such 
a subway as will permit the passage of such cars, or cars of such 
height, as are customarily run upon street railway tracks. And 
an injunction, it holds, will not be granted at the instance of a 
street railway compatiy, to prevent the construction of a subway 
of say less than 16 feet headroom where the allegations of the 
injury it will suffer if the subway is built as proposed are indefi- 
nite and do not show that such injury will be irreparable, as that 
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it will thereby be prevented from using "a portion of its equip- 
ment," damages for which there is. nothing to indicate could not 
be recovered in an action at law. 



NOTICE FROM AUTHORITIES NOT NEEDED TO IM- 
POSE DUTY TO REPAIR STREET. 

Simon v. Metropolitan Street Railway Co. (N. Y.), 60 N. Y. Supp. 
251. Oct. 4, 1899. 
This action was brought to recover damages for an injury to a 
horse that stepped into a hole contiguous to one of the rails of a 
street railway track. The defendant contended that it was not 
liable because section 98 of the New York railroad law only makes 
it the duty of a street surface railroad company to keep in perma- 
nent repair the street between and two feet in width outside of its 
tracks "under the supervision of the proper local authorities and 
whenever required by them to do," whereas there was no evidence 
in this case that any local authority had given the company notice 
of the condition of the pavement. But the appellate term of the 
supreme court of New York holds that such notice is not a condi- 
tion precedent to the performance by the compariy of the duty 
assumed by it of keeping the public thoroughfare in repair, neglect 
of which renders it liable in a civil action to any one of the public 
sustaining special damage from such neglect. And it calls attention 
to the fact that the defendant was aware anyhow, through its 
officers, of the bad condition of the street, as further settling the 
question of the necessity of notice. 



RIGHT OF CAR FIRST HAVING MADE REQUIRED STOP 
AT CROSSING TO PROCEED. 

Becker v. Detroit Citizens' Street Railway Co. (Mich.), 80 N. W. 
Rep. s8i. Oct. 24, 1899. 
The supreme court of Michigan states that it does not think 
that it can be said, as a matter of law, that a motorman, who has 
already made the stop required at a crossing of street railways by 
a city ordinance, is guilty of contributory negligence in attempting 
to cross with his car when the approaching car on the other railway 
is 150 or 200 feet away, and is also yet required, by the ordinance, 
to stop before reaching the crossing. The reason given is that 
if he must wait before he goes forward until he knows that the 
approaching car will stop, he will fail to meet the demands of mod- 
ern street railway traffic. Nor does the court consider that this 
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ruling is changed by a state statute which provides that, at all 
crossings of the tracks of two street railways, when a car on each 
road approaches such crossing at substantially the same time, the 
car on the track first laid shall have precedence and be entitled 
to the right of way, even if this would under other circumstances 
give the approaching car the right of way. The statute, the court 
holds, does not authorize a street railway company in a city to 
Ignore the provisions of an ordinance requiring a car to come to a 
full stop before making a street railway crossing, and so it main- 
tains that the second car here referred to did not have the right 
of way until it made the stop. 



NOT DEFENSES TO ACTION FOR INJURIES SUS- 
TAINED BY INFIRM PASSENGER BOARDING CAR. 

Post V. Hartford Street Railway Co. (Conn.), 44 Atl. Rep. 547. 
Nov. 7, 1899. 

The plaintifif signaled a car to stop. It was night. The conductor 
did not see her nor her signal, but the motorman did, and stopped 
the car. The conductor was at the time engaged in the front part of 
the car. After the car had stopped a sufficient time for passengers 
to enter, the conductor gave the signal to start, and the car was im- 
mediately started. Up to this time the conductor, who had not left 
the front part of the car, had not seen the plaintifif, nor the woman 
who accompanied her. As a result of the start, the plaintifif was 
thrown to one side against the rear railing, and partly down upon 
the steps or platform. Immediately thereafter the conductor's at- 
tention was called to the situation. The car was at once stopped, 
and the ladies were assisted by him into the car. The plaintifi was 
at the time suffering from a spinal injury, caused by a fall upon the 
sidewalk nearly two years previously, and in consequence was un- 
able to board a car without considerable difficulty agd some assist- 
ance. But of this neither the motorman nor the conductor had any 
knowledge. The fall in attempting to board the car was one which 
would have meant little to a person in ordinary physical condition, 
but happening to the plaintifif in her then enfeebled state, it was the 
exciting cause for the aggravation of her spinal and nervous 
troubles, and resulted in an increase of pain, suffering, and disabil- 
ity for some considerable time. 

Upon these facts, the trial court found that the defendant was 
guilty of negligence in starting the car in the manner above stated, 
that this negligence was the cause of the injury to the plaintifif for 
which a recovery was had in this case, and that the plaintiff was not 
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guilty of contributory negligence. The supreme court of errors of 
Connecticut affirms the judgment for the plaintifif. It holds that 
under the circumstances it was the duty of the conductor to know, 
before giving the signal to start, that the plaintifif was either safely 
on board of the car, or so far free from the car that she could not 
be injured physically by putting the car in motion. He knew that 
the car had stopped to receive a passenger. Before he gave the 
signal to start, he knew the passenger had not boarded the car, and 
he did not know, and made no reasonable attempt to know, whether 
she was or was not in the act of getting on board. He thus failed, 
the court says, to perform a plain duty devolving upon him, and 
such a failure, under the circumstances disclosed, warranted a hold- 
ing that the accident to the plaintifif vras due to the defendant's neg- 
ligence. And, in this view of the case, it holds that the fact that 
those in charge of the car had no notice of the plaintiff's infirmities 
was of no consequence. It also holds that it was no defense to her 
right of action against the company, if, after the accident and before 
trial, she obtained damages from the city for the sidewalk injury 
without disclosing that it had been aggravated by another injury 
and thereby practically recovered damages from the city for both 
injuries. 



NOT LIABLE TO SCHOOL BOY INJURED PLAYING 
WITH TRAILERS LEFT AT END OF LINE. 

George v. Los Angeles Railway Co. (Cal.), 58 Pac. Rep. 819. Oct. 
20, 1899. 
This was an action brought to recover damages for personal in- 
juries sustained by a boy of the age of 9 years and 9 months. The 
evidence disclosed that for two days preceding the accident the 
company had left seven or eight small cars, commonly known as 
"trailers," at the end of the line on a certain street. It was the 
custom of the company to use the cars during the hours of time 
when there was the heaviest travel, and during the interval they 
were left at the point stated, for convenience. One of the public 
schools of the city was within one block of this point, and another 
within three blocks, and fully one-half of the pupils at these schools 
passed this place in going to and from these schools. On the day 
of the injury, a number of boys, including this one, left one of the 
schools at a little after three o'clock in the afternoon, and, on ar- 
riving at the cars, began to play with them by pushing them a 
short distance up the track, starting them down the grade, and 
jumping on and riding back. The only means which had been taken 
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to hold the cars in place. was to properly set the brakes on them. 
The employes engaged in operating the regular cars came to this 
point about every 15 minutes during the day. And that afternoon, 
a little before the accident occurred, the employe of the company 
in charge of the trailer cars was at the place, and made the boys 
leave the cars. He also set the. one loose brake that he found. This 
boy had not been on the cars before. He was injured by being 
run over by the forward of two cars started down the grade, after 
he had jumped from the car step and tried to cross 10 or 20 feet 
in front of it and had his foot caught by a splinter of wood pro- 
jecting from one of the cross-ties. Under these circumstances, the 
jury found a general verdict for the defendant, and the supreme 
court of California affirms an order denying the plaintifif's motion 
for a new trial. In passing, the court acknowledges it to be true 
that the right to so use the street must come from the city, and 
holds that the force of other instructions as to the care the com- 
pany should exercise in so occupying the street was not weakened 
by an instruction that whether the defendant's trailer cars should 
have been permitted to stand on the track in the street during the 
hours of the day when they were not needed for carrying passen- 
gers was a question to be determined by the city authorities, and 
was a wholly irrelevant and immaterial question in this case. 



COURTS CANNOT INQUIRE INTO MOTIVE OF LEGIS- 
LATIVE AND LOCAL ACTION ON FRANCHISES 
AND THE LEGISLATURE CAN CURE DEFECTS. 

Kittinger v. Buffalo Traction Co. (N. Y.), 54 N. E. Rep. 1081. Oct. 
10, 1899. 

Mr. Chief Justice Parker, speaking for the court of appeals of 
New York, here states that, after considerable investigation of the 
subject, he feels warranted in saying that there is no case in any 
court of last resort in this country holding that the motive of legis- 
lation may be inquired into by the courts, and the legislation set 
aside, if, in the judgment of the court, it was induced by dishonest 
and corrupt motives. 

The local municipal authorities, under the constitution, as supple- 
mented by the provisions of the railroad law, it is recounted, have 
the power to determine upon what streets, if any, there shall be 
constructed a surface railroad; to which of two or more corpora- 
tions, if so many applicants there be, it shall be given; the amount 
of the bond that may be required for the purpose of protecting the 
municipality against injury to the streets by their tearing up; and 
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the many other conditions that experience has taught municipal 
authorities it is wise to impose in order to fully protect the public 
interests. In the exercise of this power the local municipal authori- 
ties are, by the constitution and the statute, clothed with sov- 
ereignty, and are, therefore, it is held, beyond the direction and 
control of the courts. 

There is, it is further declared, no constitutional restriction upon 
the power of the legislature to validate and confirm consents to 
the construction and operation of street railroads, notwithstanding 
the failure to obtain the certificate required by section 59 of the 
railroad law. More specifically, the court holds that the legislature 
had the power, in the first instance, to have authorized the granting 
of franchises without the consent of the railroad commissioners; 
and that it also possessed the power by retrospective act to cure 
any irregularity which existed by reason of the refusal of the rail- 
road commissioners to grant certificates. 

■ Three members of the court dissent, maintaining that where a 
municipal body is charged with fraudulent use of power and col- 
lusion, and a consequent waste of municipal property, a case is pre- 
sented for judicial inquiry. 



NOT LIABLE FOR COLLISION WHERE DRIVER TRIES 

TO CROSS TRACKS AFTER WAITING FOR ONE 

CAR WITHOUT LOOKING FOR ANOTHER. 

Devine v. Metropolitan Street Railway Co. (N. Y.), 60 N. Y. Supp., 
520. Oct. 25, 1899. 
While driving a horse and cart, the latter loaded with, dirt, the 
plaintifif, seeing a south-bound car approaching, when he reached 
a double-track street railway, stopped and waited until that car 
had passed. Then he started on, and, too late to avoid a collision, 
discovered a north-bound car close at hand. The gripman on the 
latter car saw him stop, and continued on with his car, not seeing 
that he started on again until he emerged from behind the south- 
bound car not more than 10 or 12 feet away. Under the circum- 
stances, says the appellate term of the supreme court of New York, 
in reversing a judgment which the plaintifif obtained and the gen- 
eral term of the city court of New York afifirmed, no greater duty 
was imposed upon the defendant than was required of the plain- 
tiff, and, it holds, the necessary inference was that the plaintifif 
failed to acquit himself of contributory fault, so that it was error 
to deny a dismissal of the complaint. 
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TROLLEY OFF AND ANOTHER CAR FOLLOWING. 
Blanchette v. Holyoke Street Railway Co. (Mass.), 55 N. E. Rep. 
481. Dec. 16, 1899. 

The evidence in this case was such as to warrant a finding that 
the plaintiff, while a passenger on an open electric car of the de- 
fendant company, was thrown from the car by reason of its com- 
ing into collision with the rear end of another car of the company's. 
Damages were assessed in the sum of $S,ooo. 

On the trial the following instruction was asked: "The proxi- 
mate cause of the collision or contact of the two cars was the 
throwing off .by a passenger of the trolley of the first car, and the 
plaintiff cannot recover because of any injury to her as the result 
of the collision." This, the supreme judicial court of Massachu- 
setts holds, was rightly refused, because the plaintiff's case rested 
entirely upon evidence of negligence on the part of the conductor 
after the trolley came off, and this negligence was nearer to the 
accident in point of time, and more closly connected with it as a 
cause, than the throwing off of the trolley, however or by what- 
ever person it was thrown off. . 

The tracks of the railway ran through woods, on a down grade, 
with frequent curves. The curve just before the place of the 
accident was of such a kind that the motorman of the second car 
could see only about 150 feet ahead. A light rain had fallen, and 
the tracks were slippery, so that the brakes would not hold well. 
The second car left two minutes after the first. All this was known 
to the conductor of the first car, and yet, when the trolley came 
off, instead of letting his car go by its own momentum down the 
grade, he signaled to stop it, and when it stopped after going some 
distance, instead of giving warning to the other car which was 
approaching from behind, he proceeded to get on the top of the 
car to adjust the trolley; and the collision occurred. Evidence to 
this effect, the court holds, would warrant a finding of negligence 
on the part of the conductor. ' 

Then, the defendant offered to show that it was not customary 
for the motorman to leave his post at the front of the car, and go 
back to give warning to any approaching car of the position of 
the car which is ahead, or for the conductor to give him any such 
directions. The evidence, the court holds, was rigidly excluded. 
It says that if the offer was to show the defendant's own custom 
in answer to a charge of negligence, the evidence was plainly in- 
competent. If it was to show a general custom on electric rail- 
ways, the offer was to prove a negative, and it related to other 
railways as they were constructed, while it did not appear that 
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there was any other electric railway situated as this one was, or 
that a trolley wheel came off on another railway in such a place. The 
situation was so unlike that of electric railways generally, that the 
absence of a custom on such railways to do that which ought to 
have been done at the. place and under the circumstances of this 
accident was of no significance. 



STATES CASE FOR PASSENGER ON FOOTBOARD IN- 
JURED BY FIXED STRUCTURE. 

West Chicago Street Railway Co. v. Marks (III.), 55 N. E. Rep. 
67. Oct. 25, 1899. 
A cause of action, the supreme court of Illinois holds, is stated 
by a declaration alleging that the plaintiff became a passenger on 
the defendant's cars, and the latter did not use proper care to see 
that the former should be carried safely; that it negligently ran 
its cars so near to a fixed structure that there was not room enough, 
unless standing very close to the car, when riding on the footboard, 
to be carried in safety; and that the plaintiff did not know of the 
fixed structure, and was not warned of it by the defendant, and, 
while using due care and caution for his own safety, was unavoida- 
bly struck and injured. 



STREET CARS NOT EMBRACED IN ORDINANCE RE- 
QUIRING PERSONS RIDING OR DRIVING TO 
CHECK UP AT CROSSINGS. 

Citizens' Railway Co. v. Ford (Tex.), ^3 S. W. Rep. 575. Nov.. 
14, 1899. 

A city ordinance of Waco, entitled "Streets, Alleys and Side- 
walks," provided that "on all crossings over the streets and alleys 
of this city from one pavement or sidewalk to another, preference 
shall be given to pedestrians, and it shall be the duty of any person 
riding or driving on any of said streets or alleys to check up or 
even halt, if necessary, when they approach such crossing, if per- 
sons on foot be passing thereon, so as not to obstruct, hinder or 
endanger such foot passengers or pedestrians on any such 
crossing." 

In a personal injury case the question was raised, which the court 
of civil appeals certified to the supreme court of Texas for an 
answer, whether such ordinance applied to street cars operated 
by electricity, and required them to check up or halt, if necessary, 
when they approached such crossings, if persons on foot were 
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passing, etc. The supreme court for its answer holds that street 
cars are not embraced in the terms of the ordinance. 
• After discussing at some length the ordinary signification of the 
words "riding" and "driving," and the effect of using them in the 
disjunctive form, etc., the supreme court says that the rule of con- 
struction is to ascertain the intent of the lawmaker, and, applying 
this rule to the language used, it thinks the motorman of a street 
car was not intended to be included in the phrase "any person 
driving." To justify the application of the ordinance to street cars, 
it goes on to state, it is not sufficient that the words might be con- 
strued so as to embrace motormen on street cars, but the language, 
as ordinarily used, must point them out as persons to be affected, 
with such certainty that, upon reading it, they would understand 
obedience to its mandates to be required of them. 



ON COLLISION WITH FURNITURE WAGON AND DUTY 
TO KEEP DOWN DAMAGES. 

Blate v. Third Avenue Railroad Co. (N. Y.), 60 N. Y. Supp. 732. 
Nov. 10, 1899. 

With a horse and a furniture wagon that was about 25 feet long, 
the plaintiff attempted to cross the street, in front of an approaching 
cable car,, under circumstances warranting a jury finding that when 
he started he had reason .to believe that he would be able to cross 
without a collision, and that, upon seeing the car, he increased 
his speed considerably, but that the car was not stopped, nor its 
speed slackened, although he was in plain sight, and that if the 
speed of the car had been slackened he would have succeeded in 
crossing without a collision, as he was able to get so nearly across 
that the car struck only the tailboard of his wagon. Such being 
the case, and in view of what it says is now established to be the 
reciprocal duty of a driver of a car towards one attempting to 
cross a street, the appellate division, first department, supreme 
court of New York, holds that the plaintiff was not guilty of con- 
tributory negligence as a matter of law, and that the jury was 
justified in concluding as a fact, not only that the plaintiff was not 
guilty of contributory negligence, but that the defendant failed in 
its duty towards_ him, and was guilty of negligence. 

Furthermore, in affirming a judgment for the plaintiff, the court 
holds that while the rule is not doubtful that the party who claims 
to have suffered damage by the wrongful act of another is bound 
to use reasonable and proper efforts to make the damage as small 
as practicable, and is not entitled to recover for any damage which. 
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by the use of such efforts, might have been avoided, yet a jury can- 
not say that he should or should not have taken the advice of any 
particular physician, nor that he should have obtained any particular 
kind of treatment. As to that he must himself be the judge. Tho 
jury is concerned simply with the affairs presented to it at the 
trial, and whether the damages then appearing to exist are the 
natural and probable results of the injuries, diminished by the 
efforts for a cure which a reasonably prudent man would have 
made. If the damages have not been kept down by means that a 
reasonably prudent man would have used, the jury must take that 
into account in reaching its verdict. 



CARE MUST BE TAKEN TO STOP CARS AT SAFE 
PLACES. 

Stewart v. St. Paul City Railway Co. (Minn.), 80 N. W. Rep. 854 
Nov. 17, 1899. 
The supreme court of Minnesota says that a street railway com- 
pany is not responsible for the condition of the streets on which it 
operates its cars, but it is bound to exercise proper care to stop iti 
cars for the discharge of passengers at a safe and suitable place for 
that purpose. Or, as the court expresses it in slightly different 
language in the syllabus prepared by it, while a street car company 
is not responsible for the condition of the streets on which it 
operates its cars, yet it is bound to exercise reasonable care to 
stop, its cars for the discharge of passengers at a safe and proper 
place for that purpose. And, without stating just, what the evi- 
dence in this case was, it holds it sufficient to justify the jury in 
finding that the defendant was chargeable with notice of a certain 
hole in the street, and was negligent in stopping its car in such close 
proximity to it that a passenger, in alighting in the dark, was liable 
to step into it. 



NOT LIABLE WHERE LITTLE BOY RUNS ACROSS 
STREET TOO CLOSE CAR. 

Hunter v. Consolidated Traction Co. (Pa.), 44 Atl. Rep. 578. Nov. 
6, 1899. 
The supreme court of Pennsylvania here affirms a judgment ren- 
dered for the defendant on a charge that the latter would not be 
liable for an injury to a little boy, who could not himself be charged 
with contributory negligence on account of his not being more 
than perhaps 6 or 7 years of age, if the jury found from the evi- 
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dence that the company had not been guilty of any negHgence, the 
boy being so close to the car when he ran across the street from 
the curb that it was not practicable for the motorman to stop the 
car in time' to avoid the accident, in other words, if the jury found 
that the accident was unavoidable, and that the motorman did, 
under the circumstances, his whole duty; that immediately upon 
discovering the boy he did all that he reasonably could to stop the 
car and prevent the accident. 



DRIVER OF DRAG RESPONSIBLE FOR COLLISION. 

Schlitz V. Nassau Electric Railroad Co. (N. Y.), 60 N. Y. Supp. 
822. Nov. 21, 1899. 
Where a driver of a "drag" or vehicle having seven cross seats, 
which was drawn by six horses, hitched in spans, knowing that 
cars were running upon each track at intervals of about a minute, 
and could have turned to the right, though his progress might 
thereby have been impeded, when a car came up behind and rang 
its bell for the vehicle to remove from the track, he was properly 
chargeable with negligence, the appellate division, second depart- 
ment, supreme court of New York, holds, in turning to the left, 
whether he saw a car approaching on the left track or not. It 
holds the driver chargeable with the knowledge that the transfer- 
ence of his horses and drag from one side of the street to the other 
would almost certainly bring him into contact with an approach- 
ing car, and, if a collision did not occur, the progress of the car 
would be impeded, and he would in any event infringe upon the 
paramount right of way which the moving car possessed. 



MERE RAPID APPROACH OF CARS DOES NOT CREATE 
LIABILITY FOR FRIGHTENING HORSE. 

Marion City Railway Co. v. Buboise (Ind.), SS N. E. Rep. 266. 
Nov. 23, 1899. 
In a case where it thinks that it would seem almost a declaration 
against the right of the public to be transported by means of elec- 
tric railways to hold the railway company responsible for an un- 
fortunate accident arising from the frightening of a horse, the 
appellate court of Indiana holds that a street railway company 
cannot be held responsible for injury caused by a mere taking 
fright of horses at the appearance of a car ' approaching on the 
same street, and being operated in the ordinary manner, though 
it be approaching rapidly, where there is no reckless or wanton con- 
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duct indicating disregard of the safety of those so using the street 
for passage, or malicious purpose to injure them. No rights, it 
says, should be held to belong to such a company in this respect, 
except such as legitimately belong to the full enjoyment of the 
franchise; but the rights of others in the use of the highway must 
be enjoyed with such regard for the right to the concurrent use by 
the railway company as will not practically and unreasonably in- 
terfere with the rapid transit for which electric railways are intended 
and adapted. A rule prescribing the care which a street railway 
company should exercise for the safety of travelers in vehicles 
must be reasonable and practicable, having in view the purpose 
to be subserved and the means of accomplishing it. 



MAY MAKE CONDITIONS FOR GRANTING CONSENT. 

Gaedeke v. Staten Midland Railroad Co. (N. Y.), 60 N. Y. Supp. 
598. Oct. 3, 1899. 
Where the power to give consent to the laying of the tracks of~a 
street railroad in the highway is by law deposited with the high- 
way commissioners, the appellate division, second department, of 
the supreme court of New York, holds that, while they may not 
make any unreasonable requirement a condition of granting such 
consent, and probably may not add other conditions where the 
statutes provide the conditions upon which the consent shall be 
granted, yet conditions which are for the benefit of the public, 
which are proper in character, and are not prohibited, either actu- 
ally or explicitly, are properly exacted, and that in such a case it is 
proper to condition the giving of the consent upon an agreement 
of the company to issue transfers to its connecting lines. 



METHOD OF STARTING CARS. 

Dickert v. Salt Lake City Railroad Co.( Utah), 59 Pac. Rep. 95. 
Nov. 4, 1899. 

However usual the method of a common carrier, such as a street 
railway company, in starting its cars, if that method is dangerous, 
and its use violative of the high degree of care which the carrier is 
required to observe regarding its passengers, and in the use of that 
method a passenger is injured, the carrier, the supreme court of 
Utah holds, is liable. 

In an action for damages for personal injuries alleged to have been 
caused by the defendant starting one of its cars, on which the per- 
son injured was a passenger, in a reckless, careless, and negligent 
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manner, the question for the jury, the court goes on to say, is 
whether or not in this particular instance the car was started in a 
negligent, dangerous, or improper manner; and it holds that an in- 
struction which, in effect, charges the jury that,- if the officers of the 
defendant, by experience, were satisfied in their own minds that the 
method used in starting the car was reasonably safe, the defendant 
would not be liable, is erroneous. 



NOT REQUIRED TO PAY FOR DEPRECIATION AND 
BUT REASONABLE INTEREST. 

Lakeside Railway Co. v. Duluth Street Railway Co. (Minn.), 80 
N. W. Rep. 831. Nov. 22, 1899. 

The supreme court of Minnesota says that the plaintiff built an 
extension to the defendant's street car line, and furnished cars for 
the same; and the defendant, by means of its own power house and 
power plant, operates such extension in connection with its own 
line. By the terms of the contract therefor, the plaintiff agreed to 
pay the actual cost of operating such extension, and of maintaining 
the same and keeping it in repair. Construing the contract the court 
holds that the plaintiff is not required to remunerate the defendant 
for any part of its loss caused by the depreciation of its power 
house, power plant, or car houses. 

Taking up the further provision of the contract requiring the 
plaintiff to pay to the defendant "a fair proportion of the interest 
of the investment" of the defendant "in its power house and iti 
equipment, and in car houses and equipment," the coiirt holds that 
the plaintiff should pay a reasonable interest or income on the 
investment, and not the legal rate of 7 per cent per annum on the 
indebtedness of the defendant incurred in constructing such prop- 
erty, nor the rate of interest which the defendant then paid or is 
now paying on any such indebtedness. 



WAITING FOR TEAM TO PASS BEFORE ALIGHTING. 

Hutchins v. Macomber (N. H.), 44 Atl. Rep. 602. 

From the facts disclosed it appeared that the plaintiff, as she 
was about alighting from the rear platform of a street car, requested 
the conductor to wait a moment for a team to pass, which was ap- 
proaching at a high rate of speed on the side of the car on which 
she was; and that, after it had passed, as she was putting one foot 
from the lower step to the ground, she" was injured by the sudden 
starting of the car. Here, the supreme court of New Hampshire 
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holds, was evidence from which the jury was warranted in find- 
ing that the plaintiff acted properly in waiting for the rapidly ap- 
proaching team to pass, and in not exposing herself to injury by 
stepping in front of it; that, having requested the conductor to 
wait a moment for it to pass, and there being no objection on his 
part, she had a right to expect that he would , wait a reasonable 
time for her to alight; and that she was in the exercise of due care 
in respect to the occurrence from which the injury arose. Where- 
fore, it maintains, a motion for a nonsuit was properly denied. 



TO PROVE OWNERSHIP OF CAR. 

Karrigan v. Ninth Avenue Railroad Co. (N. Y.), 60 N. Y. Supp. 
682. Nov. 10, 1899 
One o" the issues in a personal injury case being whether a, cer- 
tain car was owned and operated by the defendant, or the latter 
was legally responsible for such operation, the appellate division, 
first department, supreme court of New York, holds that a wit- 
ness might be asked if he knew of his own knowledge that it was 
the car of the defendant, and that if the witness testified without 
having knowledge of the facts it was for this weakness to be shown 
upon cross-examination. 



CHANGE OF PLANS DOES NOT RELEASE GUARANTY- 
ING COMPANY FROM LIABILITY. 

Mathesius v. Brooklyn Heights Railroad Co. (U. S. C. C), 96 
Fed. Rep. 792. ' Oct. 4, 1899. 
It is within the exercise of its legitimate powers, the United 
States circuit court, Eastern District of New York, holds, for a 
company which has employed a construction company to build a 
road for it to guaranty the payment of the price agreed to be paid 
by the construction company for appropriate plans it bought and 
labor necessary to make such plans effective. And while the court 
admits that the railway company may be at liberty to change its 
plan, it denies that it can do so at the expense of third persons, of 
whom it has engaged labor and material. So it holds that if the 
construction company engaged an engineer whose skill related to a 
system of construction adapted for the use of compressed air, the 
guarantying railway company would not be excused from paying 
for such engaged services upon the plea that it had concluded to 
employ an electrical plant,, in the construction of which such en- 
gineer's ability would not be serviceable. 
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FAILURE TO RING GONG WHEN BOY STOPPED TO 
PICK UP PENNY DROPPED ON TRACK. 

Frank v. Metropolitan Street Railway Co. (N. Y.), 60 N. Y. Supp. 
616. Nov. 10, 1899. 
In reversing the judgment which the plaintiff obtained in this 
case, the appellate division, first department, supreme court of 
New York, holds that if the boy, after starting to run across the 
track, stopped to pick up the penny which he had dropped, and as 
a result was injured, then no recovery could be had. Nor does it 
consider that it could be inferred that the gripman was negligent 
because he devoted his energies to the brake, and failed to ring the 
gong, assuming that the boy could have crossed safely but for his 
stopping to pick up the penny. With the boy suddenly stooping 
in front of the car, he could not be saved by ringing the gong, and 
the duty of the gripman was to give all his attention to stopping 
the car. 



PHOTOGRAPHS AS EVIDENCE. 

Stewart v. St. Paul City Railway Co. (Minn.), 80 N. W. Rep. 855. 
Nov. 17, 1899. 

Photographs are frequently admitted in evidence as either sec- 
ondary or demonstrative evidence, according to the method of 
their use. As demonstrative evidence they are competent when- 
ever it is important that the locus in quo or place in which interest 
centers, or any object, person, or thing, be described to the jury. 
In such cases they serve to illustrate and apply the testimony, 
and are aids to the court or jury in comprehending the questions 
in dispute, as afifected by the evidence. But their value depends 
upon their, accuracy. They must be shown by extrinsic evidence 
to be faithful representations of the place or subject as it existed 
at the time involved in the controversy. 

Here was an action for personal injuries caused by the alleged 
negligence of the defendant in stopping its car for a passenger to 
alight at an unsafe place. The principal issue being the distance 
from the car steps to a hole in the street, the defendant, after the 
hole had been filled, and about eight months after the accident 
occurred, placed the car where it claimed it stood at the time of 
the accident, and~placed a crowbar in a vertical position where it 
claimed the hole had been, and then caused a photograph of the 
surroundings to be taken. Upon the trial the defendant offered the 
photograph in evidence, accompanied by an offer to prove that 
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the car stood about where it stood when the accident occurred, and 
that the crowbar correctly indicated the location of the hole. 

In this case, the photograph was evidently offered as demon- 
strative evidence. The mere fact that the hole had been filled up 
would not of itself, the supreme court of Minnesota holds, be 
sufficient ground for excluding the photograph, if otherwise com- 
petent. But it points out that not only had the hole been filled up, 
but the car had been removed, and the defendant attempted to 
reproduce the former condition of' things, while the value, if any, 
of the photograph depended upon the fact that the condition 
existing when it was taken was an exactly accurate reproduction 
of the condition existing when the accident occurred, and an error 
of a single foot in the location of the car or of the hole might 
render the photograph very misleading to the jury. Moreover, 
it says that in this case a photograph would have had no real value 
as demonstrative evidence. Given the exact location of the hole 
and of the car at the time of the accident, the distance and direc- 
tion of the- one from the other was a mere methematical problem, 
to be solved by a measuremerit on the face of the earth. The 
photograph could in no way aid in this matter. Its only effect 
would be to possibly mislead the jury, and give them an erroneous 
impression of distance, resulting either from the manner in which 
it was taken, or from error in the evidence tending to show that 
the car and the crowbar constituted an exact reproduction of the 
condition existing at the time of the accident — prone, as juries 
would naturally be, to accept any photograph as absolutely cor- 
rect, not only as to the physical objects which it represents, but 
also as to the impressions which it conveys as to size and distance. 

Under such circumstances, the supreme court does not consider 
that there was any error in refusing to admit the photograph in 
evidence. 



INSTRUCTIONS PERTINENT TO CASE WHERE AT- 
TEMPT WAS MADE TO CROSS IN FRONT OF CAR. 

Williamson v. Metropolitan Street Railway Co. (N. Y.), 60 N. Y. 
Supp., 477. Oct. 25, 1899. 
Counsel for the defendant company asked the court to charge 
"that, if the jury find that both the plaintiff and the defendant were 
negligent, their verdict must be for the defendant." The court 
said: "That is for the jury to decide." Again, counsel asked the 
court to charge "that if the jury believe that, at the time when the 
plaintiff started to cross in front of the defendant's car, it was evi- 
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dent to him that he could not pass in safety unless the motorman 
stopped or slackened the speed of the car, he is guilty of contribu- 
tory negligence, and their verdict must be for the defendant." The 
court answered: ''The jury has been charged as to negligence as 
to that point, and as to the power to stop the car." Lastly, coun- 
sel asked the court to charge "that, if the plaintiflf saw the car, the 
negligence of the defendant cannot be predicated on an alleged 
failure to ring the gong." And to this the court replied: "That 
is for the jury to decide." The plaintiff got judgment. But that 
is reversed by the appellate term of the supreme court of New York. 
The legal propositions contained in the foregoing- requests being 
applicable to the facts and circumstances disclosed by the testimony, 
and not being covered by the charge as given, the higher court 
holds that the defendant had a right to have them laid before the 
jury. As the testimony was undisputed that the plaintiff's driver 
saw the approach of the car, actionable negligence, the court par- 
ticularly says, could not be established by proof of the fact that the 
motorman did not ring the gong. 



LIABILITY FOR INSULTING AND INDECENT LAN- 
GUAGE OF EMPLOYE. 

Knoxville Traction Co. v. Lane (Tenn.), 53 S. W. Rep. 557. Oct. 
28, 1899. 

When Mrs. Lane entered the car of the company here sued, and 
paid her fare, there was an implied contract on the part of the 
company, the supreme court of Tennessee holds,- that she should 
receive proper, polite, and courteous treatment from its employes, 
and that she should be protected against hearing obscenity, wit- 
nessing immodest conduct, or submitting to wanton approach; and 
a violation of this contract on the part of the company was action- 
able, and entitled her to some damages. The contract to carry 
passengers is not one of mere toleration and duty to transport the 
passenger on its cars, but it also includes the obligation on the 
part of the carrier to guaranty to its passengers respectful and 
courteous treatment, and to protect them, not only from violence 
and insults from strangers, but also against violence and insult 
from the carrier's own servants. 

It is well-settled law, the court goes on to say, that, in all cases 
where the master owes a contractual duty to third persons or to 
the public, he cannot shirk or evade it by committing its perform- 
ance to another, but is bound absolutely to perform the duty, and 
i:. liable for a failure to do so in any respect whereby injury re- 
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suits to others, whether such failure results from negligence, or 
from the willful, wanton, or criminal conduct of the agent to whom 
the duty is committed. Being bound to do the act or perform 
the duty, if he does it by another the master is treated as having 
done it himself; and the fact that his servant or agent acted con- 
trary to his instructions, without his consent, or even fraudulently, 
will not excuse him. 

Either the company or the passenger must take the risk of in- 
firmities of temper, maliciousness, and misconduct of the employes 
whom the company has placed upon its cars, and to whom it has 
committed the discharge of its duty to protect and look after the 
safety of its passengers. A passenger has no control over them, 
and the company alone has the power to select and remove them. 
It is therefore but just to make the company, rather than the pas- 
sengers, take the risk, and to hold it responsible. 

This leads the court to the conclusion that the defendant company 
was liable for an injury and insult willfully inflicted upon Mrs. 
Lane by its employe (a motorman) while engaged in performing 
the duty which the company owed to her, although the company 
was guilty of no negligence in selecting its employes, and did not 
authorize or ratify the servant's wrongful act. Any other rule, it 
adds, might place the traveling public at the mercy of a reckless 
and vicious employe. 

The gravamen of the action being for the defendant's breach of its 
contract of carriage, which included, as above stated, the duty to 
protect the passenger from insult or injury either by its employes or 
third persons, and this contract on the part of the defendant having 
been directly violated by the inexcusable conduct of its servants, the 
court holds that not only did the contract give her a clear right of 
action and entitle her to recover some damages, but that she might 
maintain her action to recover all the damages she might show 
herself to have sustained by reason of the wrongful act of the 
defendant's agent, including injuries to her feelings and sensibili- 
ties. Nor does it consider $500 an excessive award in this case. 

Moreover, inasmuch as the act of the servant in this case was 
the act of the master, and was oppressive and insulting in the 
highest degree, showing an utter disregard of the rights of the 
passenger under its protection, the court holds that the trial judge 
very properly charged the jury that, in its discretion, it might find 
vindictive or punitive damages against the defendant. Exemplary 
damages, it says, are allowed when a wrongful act is done with a 
bad motive and in disregard of social obligations, or where there 
is negligence so gross as to amount to positive misconduct. 
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TEST OF NEGLIGENCE IN NOT HAVING SECOND MAN 

ON CAR. 

Palmer v. Winona Railway & Light Co. (Minn.), 80 N. W. Rep. 
869. Nov. 22, 1899. 

A passenger was injured in getting off a street car on which one 
man performed the services of both motorman and conductor. 
He put the blame on the motorman suddenly starting the car while 
he stood upon the step and was about to step off. The motorman 
testified that, although he told him to wait utitil he stopped the car, 
the passenger stepped off before the car stopped, while he turned to 
set the brake. 

The court charged the jury as follows: "I charge you that the 
evidence in this case is not sufficient to warrant you in finding 
that the want of a conductor was the proximate cause of the injury 
to the plaintiff; and you are therefore instructed to leave that al- 
leged fact entirely out of consideration, except so far, if at all, as 
you may think the want of a conductor increased the degree of 
care and watchfulness required from the motorman, and, of course, 
from the company, through the motorman." The company re- 
quested the court to charge as follows, and the court gave the 
request, with the mociification inclosed in brackets, following the 
same: "The fact that defendant company was operating its cars 
without a conductor on the occasion in question is in itself no 
evidence of negligence. It had a right to so operate its cars. And 
you will therefore disregard that fact in your deliberation (except so 
far, if at all, as the absence of the conductor rendered necessary an 
increase of care and attention on the part of the motorman)." Now, 
the supreme court of Minnesota holds that the defendant was 
entitled to have the request given without the modification, and 
that the part of the charge included in the modification was erro- 
neous, as was also the corresponding part of the charge first quoted; 
and for this error it has granted a new trial. 

The supreme court says that even if it were conceded that, had 
there been a conductor on the car, he could, and, in the exercise 
of due care in the performance of his duty, should, have intervened 
between the motorman and the plaintiff, and prevented this acci- 
dent, still there was no evidence in the case which warranted the 
jury in finding that the defendant was negligent in failing to have 
a conductor on the car. In the absence of any valid law or ordi- 
nance regulating the matter, the mere fact that in a particular 
instance an injury might have been averted if the street railway 
company had employed two men to operate and manage its car, 
instead of one, is not the test whether or not the company is negli- 
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gent in failing to employ the second man. A number of other 
circumstances must be taken into consideration. Taking into 
consideration the expense of employing the second man on the 
car, are the amount of traffic on the streets, the amount of traffic 
on the cars, and tli« danger to be encountered in operating the cars 
over the particular route, so great that the company is negligent 
in failing to employ the second man? A street railway company 
may be guilty of negligence in failing to employ the second man 
in a large city, where the streets are crowded with pedestrians and 
vehicles, or the cars are crowded with passengers, or, both, while 
it would not be guilty -of negligence in failing to employ the second 
man in a small city, where there is less travel on the streets or in 
the cars, or both. Again, the rate of speed at which the street 
cars run, the absence or presence of grade railroad crossings which 
are dangerous, and other circumstances, should often be consid- 
ered. Of course, the negligence of the company in failing to employ 
the second man must also be the proximate cause of the injury. 

The burden, the court holds, was on the plaintiff to show that the 
defendant was negligent in failing to employ a conductor or second 
man on its cars, or on this particular car. There was, as stated, 
no evidence showing such negligence in this case, and the court 
holds that if the company was not negligent'in failing to employ 
a conductor, it was not liable at all, if the motorman used proper 
care. True, proper care is care commensurate with the occasion, 
but, the court holds, the test is not the amount of watchfulness and 
care which two men might in this particular instance have used, 
when it was not the duty of the company to employ two men. The 
parts of the charges condemned were misleading in that they left the 
jury to infer that it wag the duty of the one man to exercise as 
much watchfulness and care as the two would, under the circum- 
stances, have exercised. 



CARE REQUIRED IN OPERATING CAR DRAWN BY 

MULES. 

Brown v. Louisville Railway Co. (Ky.), 53 S. W. Rep. 1041. Nov. 
23, 1899. 
Where a street car is drawn by mules, the court of appeals of 
Kentucky applies the same rule which it long ago laid down in the 
case of a street car propelled by horse power, namely, that the 
carrier of passengers for hire operating it must use the utmost care 
and skill which prudent men are accustomed to use under like 
circumstances. 
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SOME THINGS REQUIRED OF PERSONS DRIVING 
ACROSS TRACKS. 

Ponsano v. St. Charles Street Railroad Co. (La.), 26 So. Rep. 820. 
Dec. 4, 1899. 
The supreme court of Louisiana says in this case, wherein it 
affirms a judgment for the defendant company, that those who 
drive across railroad tracks, unlike those who, as passengers, sub- 
mit themselves to the control of the carrier, and who are not called 
upon to do more than remain strictly in their places, must exercise 
some vigilance, and they must not assume unnecessary danger. 
They must guard against the danger of thoughtlessness and pre- 
occupation, and avoid reckless driving to cross in advance of a 
coming car. 



EJECTED TOO SOON BY SECOND CONDUCTOR. 

Vining v. Detroit, Ypsilanti & Ann Arbor Railway (Mich.), 80 
N. W. Rep. 1080. Dec. 12, 1899. 
Two street railway companies, one operating what might be 
termed a rural and the other a city road, having an arrangement 
whereby the former used the tracks of the latter, coupon tickets 
being employed, and each company having its own conductor on 
its own portion of the line.the supreme court of Michigan holds that, 
where the city conductor took the wrong coupon, and the rural 
conductor got on the car and demanded that coupon before the 
car reached the point to which the city coupon entitled the passen- 
ger to ride', the rural road company was liable to him in damages 
for an ejection before the limit of hi.3 right to ride had expired, he 
having in his possession the city coupon and delivered it to the 
rural conductor, although, presumably, for the rural ride, which he 
was refused on it. 



CARE REQUIRED IN GOING TO MEET ANOTHER CAR. 

Hudson V. People's Street Railway Co. (Mass.), 55 N. E. Rep. 464. 
Dec. 6, 1899. 
When going to meet another car beyond the regular place of 
meeting, even under orders, when he has every reason to believe 
that such meeting will not be expected by the conductor or motor- 
man on the other car, the supreme judicial court of Massachusetts 
holds that it is a motorman's duty, after passing the regular turn- 
out, to run his car very carefully, and, except in places where the 
road is visible for a long distance before, very slowly, usiiig special 
care if going down hill on slippery rails. 
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CAN BE PROHIBITED BY LAW FROM BURNING SOFT 
COAL AT POWER HOUSE. 

City of Brooklyn v. Nassau Electric Railroad Co. (N. Y.), 6i N. Y. 
Supp. 33. Nov. 21, 1899. 
Chapter 322, Laws of New York of 1895, entitled "An act to pre- 
vent the burning of soft coal in factories in the city of Brooklyn," 
which provides under penalty of a fine for a violation thereof, that 
"no factory, engine-room or electrical station shall use what is 
known as soft coal for fuel in the furnaces of such factories, engine- 
room or electrical stations within a radius of four miles of the city 
hall in the city of Brooklyn, except for the purpose of heating or 
welding iron or steel," the appellate division, second department, 
supreme court of New York holds within the police power of the 
legislature to enact and therefore constitutional. 



OPERATION OF ROAD ACCEPTANCE OF SPEED LIMIT 
IN FRANCHISE ORDINANCE. 

Chouquette v. Southern Electric Railroad Co. (Mo.), 53 S. W. Rep. 
897. Nov. 14, 1899. 
It would be illogical, the supreme court of Missouri, division 
No. I, thinks, to hold that a street railway company which had ob- 
tained its franchise and right to use the streets of a city under an 
ordinance limiting the speed of its cars should require any further 
dssent thereto than is implied and shown by the operation of its 
road upon the streets of the city in pursuance of the ordinance 
granting the franchise. Indeed, it expressly holds that, where, by 
the provisions of an ordinance under which a company acquired its 
franchise, its cars could be run only at a prescribed rate of speed, 
the operation of the road under such ordinance was a sufficient 
acceptance thereof, and bound the company to an observance of its 
provisions with respect to the rate of speed. 



USUAL NOISE OF POWER PLANTS NOT ACTIONABLE. 

Hughes v. General Electric Light & Power Co. (Ky.), S4 S. W. 
Rep. 723. Jan. 6, 1900. 
Where a noise produced in the operation of an electric plant used 
to furnish power for a street railway and electric lighting is only the 
usual and ordinary sound incident to a careful operation of such 
plants, the court of appeals of Kentucky holds that no action for 
damages can be maintained therefor by an adjacent landowner. 
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SUDDEN STOPPING OF SLOWLY MOVING CAR NOT 
GROUND OF LIABILITY. 

Hoffman v. Third Avenue Railroad Co. (N. Y.), 6i N. Y. Supp. 
590. Dec. IS, 1899. 
The rule applied to steam railroads, that where trains running at 
a great rate of speed leave the track, and passengers are injured, 
presents a question which calls for an explanation from the com- 
pany, the appellate division, first department, supreme court of 
New York declares, has never been applied to street cars in a city, 
proceeding at a slow pace. More particularly, does it hold entirely 
different from the cases in which the nature of the accident is of 
itself evidence of negligence the case presented where a car, going 
at a rate that a man can walk, suddenly comes to a stop upon a 
crowded street, when it affirmatively appears that the gripman who 
controlled the car had nothing to do with stopping it. And, not 
being prepared to say that in every case where a passenger in a 
street railway car, without apparent cause, is injured, there is a 
presumption of negligence, it holds it improper to submit to a jury 
a case such as that just mentioned. 



COLLISION WITH AMBULANCE. 

Buys V. Third Avenue Railroad Co. (N. Y.), 61 N. Y. Supp. 113. 
Nov. 28, iSgg. 
A judgment in favor of a hospital surgeon for damages for per- 
sonal injuries which he sustained in a collision wherein one of the 
rear wheels of an ambulance going to answer a call was struck by 
a cable car is here affirmed by the appellate division, second de- 
partment, supreme court of New York. It says that it has been held 
that a violation of a municipal ordinance is some evidence of 
negligetice, and holds that it was proper on this trial to place 
before the jury the ordinance of the' city of New York giving to 
ambulances the right of way, as that was one of the restrictions 
under which the defendant company operated its cars. ■• At street 
intersections the rights of all vehicles, in the absence of municipal 
or statutory regulations, it states, are equal, but considerations of 
humanity step in, and determine that ambulances shall have the 
right of way, and the defendant owed the duty to the public of 
operating its cars with reference to that ordinance. The duty to 
give the right of way is not absolute; it must "yield the right of 
way where possible," continues the court, apparently quoting from 
the ordinance referred to; and, it holds, it was proper that the 
jury should have this ordinance in view when determining th? 
question of the defendant's negligence. 
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WAY ATTORNEY'S LIEN AFFECTS SETTLEMENT. 

Schriever v. Brooklyn Heights Railroad Co. (N. Y.), 6i N. Y. 
Supp. 644 Dec, 1899. 
Section 66 of the New York Code of Civil Procedure gives the 
plaintiff's attorney a lien on the cause of action for his compensa- 
tion, and says that "lien cannot be afifected by any settlement 
between the parties before or after judgment." Nor, it is settled, 
need any formal notice of such lien be given to the opposite party, 
the statute itself being notice. However, an attorney's lien, Mr. 
Justice Gaynor holds, at a special term of the supreme court. 
King's county, is subject to the right of the parties to settle the 
action. The policy of the law that litigation have an end, he thinks, 
would seem to forbid a contrary suggestion. But, he holds, if the 
money be paid over to the client, without the consent of his attor- 
ney, and such client is irresponsible, and does not pay the attorney, 
and the money cannot be reached by the court, the party paying it 
does not escape the attorney's lien. He must nevertheless pay the 
attorney the amount of his lien. The sum paid in settlement 
serves as a basis for fixing the amount of his lien, the same as a 
judgment would. 



ATTEMPTING TO RESCUE CHILD FROM IN FRONT OF 
CAR NOT CONTRIBUTORY NEGLIGENCE. 

Hirschman v. Dry Dock, East Broadway & Battery Railroad Co. 
(N. Y.), 61 N. Y. Supp. 304. Dec. 8, 1899. 
As a mother and her little child, between 2 and 3 years of age, 
were sitting on a stoop in front of the house one afternoon, a horse 
car approached at a rapid rate, and the child ran away from its 
mother, and upon the track in front of the car. The mother ran 
after it, and, apparently being unable to reach the child, seized the 
horses by their heads and attempted to stop them. In this attempt 
she was unsuccessful, was thrown down, and was seriously hurt. 
For the personal injuries which she thus sustained she brought this 
action to recover damages. In disposing of the case, the appellate di- 
vision, first department, supreme court of New York says that it is 
but fair to state that, from the testimony, the child was in imminent 
danger of death when the mother went to its rescue. It also de- 
clares that the rule is well established in that state that it is not con- 
tributory negligence for a person to put himself in a place of peril 
for the purpose of rescuing another who is in serious danger of 
injury because of the negligence of the defendant. And it holds 
that, so far as the question of contributory negligence was con- 



STREET RAILWAY LAW. 155 

•cerned, the plaintiff, brought herself within the foregoing rule. But 
failing to find any evidence that the plaintiff was guilty of negli- 
gence by reason of which the child was in peril, the only inference 
to be drawn from the evidence being that it ran upon the track so 
unexpectedly, and so close to the rapidly approaching car that the 
driver had no opportunity to take any steps to stop the car or to 
save the little one from injury, it holds that it was proper to dis- 
miss the complaint. 



DELAY OF 10 YEARS TO BUILD ROAD ACCOUNTED 
GROSS LACHES. 

East St. Louis Connecting Railway Co. v. City of East St. Louis 
(111.), 55 N. E. Rep. 533. Oct. 16, 1899. Rehearing denied 
Dec. 13, 1899. 
In this case the supreme court of Illinois adopts the opinion of 
the appellate court, holding, in effect, that, notwithstanding that 
there may have been in an ordinance granting a right of way no 
limit of time in which the road must be constructed, and notwith- 
standing that a repealing ordinance passed a few days after the 
granting ordinance may Have been ineffective on account of a prior 
formal acceptance of the latter by the payment of the small con- 
sideration charged therefor, nevertheless, a delay of more than ten 
years to build the road was such gross lachej, when the conditions • 
of the city had: greatly changed in the meantime, it having doubled 
its population and built a $50,000 school house on one of the streets, 
that a court of equity would not decree a specific performance of 
the contract, or, in other words, would not restrain the city from 
preventing the construction of the road. 



GIVING UP SEAT TO WOMAN AND RIDING ON RUN- 
NING BOARD. 

Brainard v. Nassau Electric Railroad Co. (N. Y.), 61 N. Y. Supp. 
74. Nov. 28, i8gg. 
Custom, even at Coney Island, the appellate division, second de- 
partment, supreme court of New York insists, has not deadened all 
sense of courtesy; and, if it had, it goes on to say, it should con- 
tinue to think that the law of negligence has still a sufficient respect 
for the amenities of life as not per se to charge as negligence the 
surrender of a seat by a man to woman. So it holds here that the 
fact that a man had an opportunity to occupy a seat he had by his 
wife, and voluntarily surrendered such right to another passenger, 
did not charge him with contributory negligence, as matter of law. 
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Such question, it explains, is usually one of fact, and is dependent 
upon the circumstances. In this case the surrender, it says, was 
made to a woman, who may be presumed to have been weaker than 
the man who gave up his seat. The car being crowded with pas- 
sengers, the court holds that riding upon the running board was 
not in itself or per se negligence. On the other hand, it holds that 
the evidence being such as to warrant the conclusion that the man 
was thrown from the car by reason of a sudden violent jerk incon- 
sistent with its prudent and careful managetnent, this condition was 
sufficient to warrant a finding of negligence in the operation of the 
car. It moreover holds it fair to assume that the man, as he stood 
upon the running board of the car, was using such means as were 
furnished for security to a person standing thereon. 



FAVORS MAKING TIME CONDITION SHORTER THAN 

STATUTORY LIMIT AND REQUIRES PROOF 

OF CONSENTS. 

Dusenberry v. New York, Westchester & Connecticut Traction Co. 
(N. Y.), 6i N. Y. Supp. 420. Dec. S, 1899. 
The appellate division, second department, supreme court of New 
York does not consider that by sections 93 and 99 of the railroad 
law the legislature of that state has imposed an absolute rule of lim- 
itation as to the time within which a street railroad shall be con- 
structed after it has obtained the consent of the proper authorities, 
but holds that the persons or body authorized to give the consent 
may impose a condition that it shall be constructed within a 
shorter time. In other words, as it views the statute, and the pur- 
pose which it sought to accomplish in imposing a three years' 
limit, it thinks that its proper construction is to confer upon the 
persons or body authorized to give the consent the authority to 
impose a condition requiring it to construct its railroad within a 
less period than the limit prescribed by the statute; and as the rail- 
road is in no sense misled, and is the moving power in securing the 
consent, it holds that it does not lie in its mouth to say that the 
condition which it voluntarily assumed is void and unenforceable. 
To claim that such a condition is against the interest of the com- 
munity, and therefore void, as against public policy, the court 
declares, is to ignore the facts, and vest in the railroad company 
power to defeat the very object which the interest of the community 
requires for its good. Wherefore it holds the imposition of such a 
condition clearly upheld by public policy. At the same time, it 
holds that a forfeiture for failure to comply with such a condition 
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should be declared through legal proceedings, although the lan- 
guage in the consent might be broad enough to work a forfeiture 
without any legal proceeding, as it might very well be that condi- 
tions had existed which furnished a legal excuse for noncompliance. 
For example, it says that it was comptent for the commissioner 
giving the consent to waive exact compliance with its terms. But 
no excuse being shown by the papers in opposition to a motion 
therefor, the court holds that a temporary injunction should be 
continued pending the action to have a forfeiture declared. It also 
holds that the defendant, having no right to construct the road 
until it obtained the requisite consents of owners, when challenged 
as to its right in this respect, it imposes no harsh rule to compel it 
to produce and clearly establish such authority. 



RIGHT OF PASSENGERS ALIGHTING IN SUBURBS AND 
AT NIGHT TO PROTECTION FROM OTHER CARS. 

Wise V. Brooklyn Heights Railroad Co^ (N. Y.), 6i N. Y. Supp. 
530. Dec. 12, 1899. 

This was an action brought to recover for personal injuries sus- 
tained by a passenger who alighted from a very slowly moving car, 
at about 10 o'clock at night, at a trolley station in a long block, 
in a thinly populated suburban section of the city, and was struck 
by the fender of a car running at a high rate of speed on the ad- 
joining track, and which car was distant, according to the testimony 
of the motorman on his car, from eight to twelve hundred feet 
when he alighted. At the close of the plaintifif's evidence his com- 
plaint was dismissed on the ground that he had been guilty of con- 
tributory negligence in failing to observe the approach of the car. 
But the appellate division, second department, supreme court of 
New York reverses that judgment. 

The court thinks it easy of deduction that a person, in the light 
of day, with nothing to obstruct his vision, ought to discover the 
approach of a car, if he used his eyesight; and yet, at the same 
place, by reason of darkness and the existing obscurities, he might 
not, in the exercise of prudence, determine that the car was too 
close to be dangerous to attempt the crossing of the track. Under 
these latter circumstances, it holds, the question of contributory 
negligence is for the jury, and not to be determined by the court. 

Even more certain is the court that while it is true that in the 
thickly settled parts of a city the practical operation of cars does 
not admit of the actual stoppage of an approaching car at a street 
crbssing where a car running in the opposite direction is at a stand- 
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still for the purpose of permitting passengers to alight, as such 
stoppage might continually embarrass the traffic of the street, yet 
such rule does not apply to suburban localities, where the burden 
of use of the street is practically limited to the passage of cars 
thereon, and few vehicles. Under such conditions, it thinks it does 
not establish any harsh rule, or mitigate in any sense the doctrine 
of ordinary care, for the passenger to assume that, during the time 
necessary for him to alight and reach a place of safety upon either 
side of the street, the company will not make the surrounding con- 
ditions dangerous to him. There is scarcely justification under 
such circumstances, the court holds, for the company to run its cars 
at a high rate of speed past the standing car, which it knows is in 
that position for the purpose of permitting passengers to alight; 
and, as the whole situation is the creation of the company, it holds 
it ought not to be excused for inflicting injury upon a passenger 
whom it has carried to that point, unless such passenger be the 
willful or heedless instrument of his own injury. 

When a car has come to a standstill, or is moving so slowly as to 
permit persons to alight, and passengers do alight at such place, 
the company, the court insists, is chargeable with notice that the. 
passenger thus alighting is as likely to pass to one side of the street 
as to the other; and under such circumstances the company ought 
to be, and is justly, held to a rigid degree of care in making the 
place safe for the passenger to reach either side of the street. 

Hence, it holds that this case was one to be submitted to the 
scrutiny of the jury. One justice concurs in the opinion. Two 
concur in result. One dissents. 



ARREST AND DECLARATION OF DRIVER ON RETURN 
TRIP NOT EVIDENCE AGAINST COMPANY. 

Seipp V. Dry Dock, East Broadway & Battery Railroad Co. (N. Y.), 
6i N. Y. Supp. 409. Dec. 8, 1899. 
In an action brought to recover damages for the death of a person 
alleged to have been caused by injuries received in a collision be- 
tween a street car and an ice wagon, the appellate division, first 
department, supreme court of New York holds that it was clearly 
error to permit the plaintiff to prove, under the defendant's objection 
and exception, that, on his next return trip after the accident, the 
driver of the car was arrested by a police officer, and that, upon the 
arrest, he told this police officer that he was the man he wanted. 
The fact of the arrest, the court holds, was irrelevant and its admis- 
sion, it says, was likely to influence the jury adversely to the com- 
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pany's contention that the car never struck the wagon, but that 
the accident was caused by the latter's jolting against another com- 
pany's tracks at a crossing, and it deems it especially likely to influ- 
ence the jury adversely with regard to the driver's credibility, 
whose testimony on the trial supported the company's contention. 
Then, the declaration of the driver, made on a subsequent trip, — a 
declaration from which the jury might fairly have inferred that he 
deemed himself at fault, and was looking for the policeman to make 
a voluntary surrender, — it holds was equally inadmissible, the au- 
thorities being all one way on this point. 



INFERENCES AS TO ACCEPTANCES OF ORDINANCES 
FROM GIVING OF BONDS. 

Murphy v. Lindell Railway Co. (Mo.), 54 S. W. Rep. 442. Nov. 
14, 1899. 
That an agreement to observe a city ordinance may be inferred 
from a covenant in a bond to indemnify the city against any dam- 
ages that may occur to the city by reason of the failure of the 
obligor to comply with the terms and conditions of the ordinance 
is, the supreme court of Missouri, division No. i, thinks, quite rea- 
sonable. But acceptance of an ordinance providing that the motor- 
man, conductor or other person in charge of a car shall keep a 
vigilant watch for all vehicles and persons in front, either on the 
track or moving towards it, and on the first appearance c5f danger 
to stop the car in the shortest time and space possible, the court 
holds, is not to be inferred from the giving of such a bond, because 
the city could not be held in damages for any failure of the com- 
pany giving the bond or any one else to obey the provisions of such 
an ordinance. At the same time, the court says that the admission 
of a company that it was operating a street railway under a lease 
from another company would put it in the shoes of such other 
company, and it would be bound by the agreement of the latter to 
observe the provisions of the ordinance, if proven. 



NOT REGULAR DUTY OF CONDUCTOR TO ASSIST WO- 
MEN AND CHILDREN TO ALIGHT. 

Selby v. Detroit Railway (Mich.), 81 N. W. Rep. 106. Dec. 12, 1899. 
The supreme court of Michigan here holds objectionable an in- 
struction which may have been understood by the jury as meaning 
that the conductor on a street car was not only bound to give wo- 
men and children an opportunity to alight with safety, but must 
assist them in so doing. 
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CONSTRUCTION OF FRANCHISE RESOLUTION RE- 
QUIRING CONNECTION WITH ANOTHER ROAD 
AFTER ITS COMPLETION. 

Township of Hamtramck v. Rapid Railway Co. (Mich.), 8i N. W. 
Rep- 337. Dec. 21, 1899. 

A township board adopted a resolution granting to a street 
railway company the right to construct a railway and maintain 
same during the corporate life of the company, upon certain con- 
ditions, one of which was that so much of the road as extended 
westerly of a certain point should be equipped and put in opera- 
tion whenever convenient for the purpose of connecting with any 
street railway line built in the city, the connection to be made 
within two years after the completion of the railway in the city, 
on a certain avenue. The resolution also contained a provision that 
this franchise, and the permission hereby granted, should cease 
and be utterly void unless accepted in writing, by the railway com- 
pany within ninety days. 

Now this right conferred upon the railway company, taken in 
connection with the acceptance of the company, the supreme court 
of Michigan holds constituted what is known as a "franchise," and 
was not subject to revocation;, and that the doctrine that for- 
feitures are not favored, and that equity will not decree a forfeiture 
except for substantial reasons, applied. 

The term "completion," as used in the condition quoted, the 
court holds meant only such completion as would render the road 
built in the city suitable for the use contemplated by the parties in 
making the contract. In other words, it accepts the view that the 
two years would begin to run from the time when the road was 
substantially completed so as to answer the purpose of its construc- 
tion, and was put in use as a public conveyance for passengers, 
although many more things might be required to complete the 
road in the technical sense of that term. 

Again, it holds that the words "the connection to be made" 
meant the connection of the track of the railway to which this 
franchise was granted with the track of the railway built in the 
city for the purpose of allowing the cars of the former to pass over 
the track of thf latter on the way to the central portion of the 
city. But the cars of the former were much heavier and much 
longer than the cars of the city line, and the evidence tended to 
show that for some time the track built in the city was not leveled 
up, nor ballasted, nor made safe for such larger cars. Wherefore, 
the court holds that the words "two years after the completion 
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of the railway in the city" should be construed to mean two years 
after the completion of such railway to the extent that the cars of 
the company first mentioned might safely pass over its tracks. 



ONCE STARTING CAR TOO QUICKLY DOES NOT SHOW 
UNFITNESS OF CONDUCTOR. 

Gordon v. West End Street Railway Co. (Mass.), 55 N. E. Rep. 
999. Jan. 5, 1900. 
A single act of starting an electric car too quickly, without more, 
the supreme judicial court of Massachusetts holds, as a matter of 
common sense and on authority, will not warrant any general in- 
ference as to the competency of the conductor so as to support an 
action under a statute authorizing a recovery of damages for in- 
juries sustained through the unfitness of an employe. 



DUTY OF COMPANY IN CHANGING STREET DRAIN- 
AGE. 

Lion V. Baltimore City Passenger Railway Co. (Md.), 44 Atl. Rep. 
'1045. Dec. 6, 1899. 
When a company, in constructing a cable system of street rail- 
way, undertook to change the accustomed flow of the surface 
water, and to concentrate it in underground drains and a vault 
at a point where but a part of it formerly had harmlessly flowed 
on the surface, the court of appeals of Maryland holds that it was 
bound, at its peril, to provide adequate means to discharge the 
water so gathered by it, and to discharge it in a way that would 
not be injurious to others. This, it says, was a perfectly plain duty 
that was incumbent upon it; and it was no answer to say that it 
relied on the judgment of competent engineers in the construction 
of its works, if in fact the works, as constructed, were inadequate 
to accomplish the purpose or were unskillfully built. The employ- 
ment of a competent engineer to direct the work was not the ful- 
fillment of a duty to avoid doing injury to another, when, notwith- 
standing the engineer's competency, the work, as constructed, did 
cause injury. The test of liability was not the fitness of the engi- 
neer, but the efficiency of the work. So the court holds that if the 
railway company elevated the bed of a certain avenue, and brought 
an increased volume of water to the corner of that avenue and a 
cross street, and then, by the negligent and unskillful construction 
of or attention to the sewers or drains and vault designed by it to 
carry off the water, failed to convey it away, whereby it overflowed 
the vault or receiver, and damaged the plaintiff's house, the com- 
pany was liable. 



162 STREET RAILWAY LAW. 

DUTY WHERE NEW PASSENGER IS ON RUNNING 
BOARD WHEN PASSING FURNITURE VAN. 

Henderson v. Nassau Electric Railroad Co. (N. Y.), 6i N. Y. Supp. 
690. Dec. 19, 1899. 

An oper car, the seats of which were all occupied, and in which 
some persons were standing between the seats, was stopped to re- 
ceive a passenger after the motorman had- rung his bell to notify 
a furniture van proceeding in the car tracks ahead of the car to 
leave the tracks in order that the car might proceed. When the 
car then got to the van it had pulled to the side of the street and 
stopped so as to bring its rear end within about two feet of the 
track, and the passenger was injured by coming into contact with 
the van. 

In affirming a judgment for damages in favor of the passenger, 
the appellate division, second department, of the supreme court 
of New York holds that the company was chargeable with notice 
that the car was crowded, and that this passenger and others stood 
upon the running board. The vaji was still in its front, and the 
motorman of the car, as he passed it, was chargeable with knowl- 
edge of the position the van occupied, and the small space that 
was left between it and the car. It was chargeable with notice 
that the distance was insufficient for persons standing upon the 
running board to escape contact with the van, unless, observing the 
same, they bent their bodies inward towards the car. Under such 
circumstances great care was imposed upon those charged with its 
operation to see that injury was not inflicted upon the passengers 
on the car. This duty was disregarded, and for such act the com- 
pany was properly charged with negligence. 

The passenger, the court holds, had the right to stand upon the 
running board, and to assume that the company would not so 
operate the car as to necessarily expose him to danger. It was 
his duty, if there was a seat within the car, to occupy it, rather 
than to stand in the dangerous position upon the running board. 
But it was evident that he was looking for a place within the car, 
as his duty required; and the company, having received him as a 
passenger, and then started the car before he had opportunity to 
see if there was a place which he might occupy within the body 
of it, must be held to have understood that he would make ob- 
servation to find such place, and to know that his attention would 
be directed towards the inside of the car. It was as much his duty 
to seek a place within the body of the car as it was to observe 
existing conditions outside the car, and whether, when the car 
passed the van, reasonable care required that he should observe 
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the side of the street, rather than to see if there was a vacant place 
within the car, presented a question for the jury. Nor was it con- 
clusive evidence that he ought to have seen the van because one 
person upon the running board did observe it. 

This case is distinguished from one where the car had passed 
a truck before the passenger was received and it was held that he 
ought to have observed the existing conditions before he boarded 
the car, so as to have looked out for the truck coming up from 
behind. 



NO DAMAGES FOR AUTHORIZED REMOVAL OF 
TRACK BY MUNICIPALITY. 

Stewart v. Village of Ashtabula (U. S. C. C), 98 Fed. Rep. 516. 
Dec. 23, 1899. 
No damages can be recovered from a municipality for the removal 
from its streets of a street railway track, where it is done carefully, 
so as to damage the owner as little as possible. Judge Taft, of the 
United States circuit court, holds, when the ordinance under which 
the track was laid provided that the municipality might remove 
same if the council concluded that the conditions had not been com- 
plied with, and should any adjudication of forfeiture be necessary, 
which he does not pass upon, he holds that one after the removal 
would be sufficient. 



TRANSFER POINTS AKIN TO STATIONS AND EACH 
PASSENGER NEED NOT SIGNAL TO STOP. 

Schaefer v. Central Cross Town Railroad Co. (N. Y.), 61 N. Y. 
Supp. 806. Dec. 28, 1899. 

The appellate term of the supreme court of New York holds 
that it cannot be said, as a matter of law, that each individual pas- 
senger must make a personal request of, or signal or communica- 
tion of intention- to, the conductor, that he or she desires to get 
off. Where a number of people arise simultaneously after one of 
them has signalled the conductor, it is his duty to give all of them 
equal opportunity to leave the car safely. 

In this case, the car had stopped at a corner where it was usual 
for it to halt to permit transfer to connecting cars. The con- 
ductor had issued a transfer to the plaintiff for this crossing, and, 
the court holds, should be presumed to have known that she 
desired to alight at the place for which the transfer was given. It 
might also be said, the court continues, that points for which 
transfers have been issued bear some resemblance to regular sta- 
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tions of steam railroad companies, where it is incumbent on them 
to stop long enough to allow passengers a reasonable time to alight, 
whether or not the conductor knows of any passengers desiring to 
leave the car. 

A conductor of a street railway car should give passengers a 
reasonable time to alight, and failure to do so is negligence. 
Whether the conductor did give the plaintiff a reasonable time to 
alight, the court holds, was, as also was the question whether he 
was advised of her intention to alight, a question of fact. More- 
over, if the conductor was not on the rear platform, but somewhere 
towards the front of the car, it holds that it was equally his duty to 
ascertain whether the car could safely be started. It also holds 
that there was an invitation to alight contained in the conductor's 
announcement of "Broadway," when the car reached that thorough- 
fare. 

Nor does the court consider that it is negligence in and of itself 
for a passenger to board or alight from a car without taking hold 
of the railings to guard against a sudden movement of the car. 



THE KIND OF POWER USED DOES NOT MAKE A 
STREET RAILWAY. 

Hoboken Railroad, Warehouse & Steamship Connecting Co. v. 

State Board of Assessors (N. J.), 44 Atl. Rep. 960. Nov. 13, 

1899. 
The fact that the same power is used, and the same method of ap- 
plying it is adopted, as prevails on the various street railway sys- 
tems of the state, the supreme court of New Jersey holds, has no 
bearing on the question of the character of railroad property, or of 
the use to which it is put, even where part of the road is constructed 
through the streets of a city, particularly so when any railroad is 
authorized by statute to use any kind of motive power best adapted 
to its purpose. 



SHOULD STOP CAR AND TAKE BOY INSIDE OR PUT 
HIM OFF. 

Levin V. Second Avenue Traction Co. (Pa.), 45 Atl. Rep. 134. 
Dec. 30, 1899. 
In this case, a child 5 years of age, got upon the step of the 
platform of a car, and while there, after the car had started, was 
seen by the motorman, who knocked on the window, and then 
kicked on the lower end of the closed side— the side next to the 
child — when the latter jumped ofif and fell. This was all that the 
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motornian did. Nevertheless, the supreme court of Pennsylvania 
holds that the injury sustained resulted entirely from the negli- 
gence of the traction company, and that the case should not have 
been taken from the jury. 

The court holds that when the motorman discovered the boy on 
the platform of the car, it was his duty to stop, and take him inside, 
or put him off. The moment the child was seen, the car should have 
been stopped, and failure to stop it instantly became negligence. 
Instead of stopping, and taking the boy inside, or putting him off, 
the motorman, as before stated^ knocked on the window and kicked 
on the'side, manifestly frightening the little fellow, and, the court 
goes on to say, the negligence became cruel; but before he knocked 
or kicked, having seen the boy, there was negligence in allowing 
him to remain on the platform of the moving car, and the knocking 
and kicking simply intensified it. 

The youth of the boy, the court holds, exempted him from, the 
charge of being a trespasser, in the legal signification of the word, 
and no negligence was imputable to him. 



AS TO CONTRIBUTORY NEGLIGENCE OF BOY CROSS- 
ING IN FRONT OF MOVING CAR. 

Costello v. Third Avenue Railroad Co. (N. Y.), 55 N. E. Rep. 
897. Jan. 9, 1900. 

The court of appeals of New York here reverses a judgment 
dismissing the complaint for what was held to be the contributory 
negligence of the plaintiff as a matter of law. He was 8 years old 
when, in attempting to cross the street diagonally in the middle of a 
block, he was run down and injured by a car, the motorman on 
which had just been engaged in an altercation with the driver of a 
wagon that had obstructed the progress of the car, and had but just 
left the track, the motorman turning on the electric current at the 
same time, and causing the car to shoot forward without his turn- 
ing his face and. surveying the track in front of him. 

Under these peculiar circumstances, the court thinks that the 
question of the boy's contributory negligence should have been 
submitted to the jury, the gross and well-nigh criminal negligence 
of the motorman being undisputed, aqcording to the record. The 
court says that in the city of New York, where the traffic is enor- 
mous upon its principal avenue, it is oftentimes necessary for 
the wayfarer to pass in front of moving cars, and it usually depends 
upon the surrounding circumstances of each case whether the 
particular act of crossing was negligent or not, If the pedestrian 
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is obliged to cross the street a short distance in front of a car 
moving at a very moderate rate of speed, and with a vigilant motor- 
man in charge, no danger need be apprehended; but if the latter 
may turn his back on the track before him, and send his car 
ahead with unexpected and dangerous velocity, the court holds that 
it is clearly a question for the jury whether the mature judgment 
of an adult might not fail to save him in such an emergency. 

Moreover, even if contributory negligence were assumed, for 
argument's sake, the court says that the question remained whether 
the company might, by the exercise of reasonable care and pru- 
dence, have avoided the consequences of the injured party's negli- 
gence. 

And, besides all this, the court holds that a boy 8 years old was 
not to be judged by the standard of intenigenc,e and judgment ap- 
plied to an adult in full possession of his faculties. It says that 
it has repeatedly held with reference to infants varying in age from 
6 to IS years that the law is not so unreasonable as to expect or 
require the same degree of care or circumspection in a child of ten- 
der years as in an adult. 



MAY MAKE REASONABLE RULES AGAINST PASSEN- 
GERS CARRYING CERTAIN ARTICLES. 

Dowd V. Albany Railway (N. Y.), 62 N. Y. Supp. 179. Jan. 8, 1900. 

A man carrying two rifles, with bayonets attached, and a valise, 
boarded a street car. The conductor of the car informed him that 
he could not ride with those guns. Upon this request the man did 
not voluntarily act. Some minutes later the conductor again told 
him that he must get ofi the car, and thereupon forced him off, 
taking him by the collar of his coat, and pulling him. The man 
was not thrown down, and sufifered no serious personal injury. 
He recovered a judgment for $300 damages. In reviewing the 
case, the appellate division, third department, of the supreme court 
of New York says that it thinks that it would not be warranted in 
interfering with the verdict, except for the errors that were made 
in charging the jury. 

There was oflfered in evidence a rule of the company reading: 
"Passengers must not be permitted to take into the cars packages 
or goods that are cumbersome or dangerous, such as barrels, 
boxes, trunks, gas pipe, and panes of glass." The court said to the 
jury that the company had a right to make reasonable rules, and 
that passengers must be governed by them, and then, in effect, 
left it to the jury to say whether this rule was reasonable. The 
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appellate division thinks this was error, and holds that the court 
should have charged the jury, as a matter of law, that this was a 
reasonable rule. 

Besides, the court further charged the jury, in efifect, that they 
might find that the guns carried in the manner in which they were, 
were not dangerous, and the conductor, was wrong in declaring 
them to be so. This, the appellate division holds, was also 
error. The man, incumbered with a valise, it says, carried these 
two rifles, with bayonets attached, in his hands, in a' closed car 
in which there were a number of passengers, and passengers getting 
on and ofT at every crossing. The two guns, rigged and carried 
m that way by one man, with a valise also, it holds, were so ob- 
viously dangerous to others in the same car that it needed only the 
declaration of the conductor in charge to exclude the passenger 
proposing to ride so incumbered, and his declaration to that effect, 
it maintains, should have been conclusive, and the court should 
have instructed the jury that the only question for them to con- 
sider was whether unneccessary force was used in putting the man 
ofif the car, and if so, what was the damage suffered because of 
such unnecessary force. 

For these reasons, the judgment was reversed, and a new trial 
granted. 



PREREQUISITES TO COLLECTION OF FEES FOR RUN- 
NING OF CARS. 

City of Cape May v. Cape IVIay Transportation Co. (N. J.), 44Atl. 
Rep. 948. Nov. 13, 1899. 

In an action brought by a city against a street railway company 
to recover an amount alleged to be due in accordance with an ordi- 
nance which provided that in consideration of the grant of authority 
to construct such railway, and to run cars thereon, a certain sum 
should be paid for "each passenger car," the supreme court of New 
Jersey holds that an averment of liability for "each" car run on 
said road is not sufficient. 

It also holds that where the fees for the running of cars are by 
the city imposed by the ordinance only upon the railway company 
named in the ordinance, an action cannot be maintained by the city 
against the lessee of such railway for such fees, unless there be in 
the lease some agreement, condition, or covenant in reference to 
such ordinance made for the benefit of the city, and which inures 
to the benefit of the city, and then there must be an averment of 
such agreement, condition of covenant therein, as no privity of 
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contract or obligation between the city and such lessee arises by the 
ordinance itself. 

Moreover, a city, under the power merely "to regulate the 
streets thereof, and to prescribe the manner in which corporations 
shall exercise any privilege granted them in the use of any street," 
the court holds, cannot enact an ordinance imposing license fees 
for revenue upon a railway in the use of the streets. The power 
under such authority is one of police regulation, merely, and the 
fees imposed must be reasonable, in view of the accomplishment 
and fulfillment of such regulation. Under such a power the right 
of taxation for revenue is not conferred. 

Lastly, under the act of 1885 (P. L. 1885, p. .317), which confers 
the power to license by ordinance the running of cars in the streets 
of cities, and provides that the fees for such licenses may be im- 
posed for revenue, the court holds that an' ordinance enacted by 
virtue thereof must provide for such license in express terms, and 
indicate that the fees for such license are imposed for the purpose 
of revenue. 



PULLING DOWN POLE ON PEDESTRIAN. 
Bamford v. Pittsburg & Birmingham Traction £0. (Pa.), 44 Atl. 
Rep. 1068. Dec. 30, 1899. 
It is not enough, according to the supreme court of Pennsylvania, 
that a pedestrian shows that he was injured by the fall of a trolley 
pole. The burden is on him to prove negligence, or such a state of 
facts as fairly warrant an inference of negligence. But the last con- 
dition it holds was met by evidence tending to show that a loop of 
wire that had once been serviceable was permitted to hang down at 
such a point that when a trolley left the trolley wire near a span 
wire, the wheel caught in the loop, which held the wheel against 
the span wire, and thus pulled down a trolley pole upon a pedes- 
trian. 



NO GREATER DEGREE OF CARE REQUIRED OF WO- 
MAN THAN OF MAN. 
Asbury v. Charlotte Electric Railway, Light & Power Co. (N. C), 
34 S. E. Rep. 654. Dec. 22, 1899. 
There is no greater degree of care required to be exercised by a 
woman, as in alighting from a street car, the supreme court of 
North Carolina holds, than by a man, she being bound by the rule 
of "the prudent man," that is to say, bound to exercise ordinary 
care, or such care as an ordinarily prudent man, placed in like or 
similar circumstances, would exercise, 
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POWER OF CITY TO ORDER LOCATION OF LOOP 
CHANGED AND LINES EXTENDED. 

State ex rel. City of St. Paul v. St. Paul City Railway Co. (Minn.), 
8i N. W. Rep. 200. Dec .15, 1899. 

The supreme court of Minnesota holds that a municipality can- 
not abdicate or barter away, at least without express legislative 
authority, its governmental powers conferred upon it for public 
purposes. Hence any authority to use the streets granted to a 
street railway company must be construed as being subject to the 
general police power of the municipality over the public streets. 

For example, if, by reason of increased trafific on the streets 
prescribed for the construction and operation of a "loop," or if 
for any other reason the use of those streets for that purpose be- 
came inconsistent with the convenient use of the streets by the pub- 
lic, or a menace to the safety of the public, it would, in the opinion 
of the court, be unquestionat)ly within the police power of the city 
to enact an ordinance requiring the loop to be changed to some 
other reasonable location. 

More particularly, however, is the court concerned in this case 
with the construction to be put upon section 18 of Ordinance 1227 
of the city of St. Paul, commonly known as the "General Electric 
Ordinance." This section states that "the common council re- 
serves and shall have the right, at any time, and from time to time, 
after January i, 1892, to order the construction and completion, 
by said St. Paul City Railway Company, of any new lines of street 
railway or the extension of any present or future lines of railway 
upon any and all streets in the city of St. Paul upon which sewers 
shall have been constructed, and in operation within one year after 
such orders are made; provided, that when new lines or extensions 
are constructed all the provisions of the ordinance shall apply 
thereto." 

The conclusion reached by the court is that the power thus re- 
served to the common council to order the St. Paul City Railway 
Company to extend any existing line or future lines of its railway 
is not limited to extension on streets or parts of streets not provided 
with any car service, but authorizes the extension of the car service 
of one line to or into the business or central part of the city, 
over streets or parts of streets upon which there is an existing 
track upon which the cars of another line are already operated. 

But if it was attempted to reqtiire the extension of any line over 
a track on which another line was operated, entirely through the 
central portion of the city, out into a suburban district on the op- 
posite side of the city, the court says that it apprehends that, unless 
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there were some very exceptional circumstances creating a neces- 
sity for it, a court would very unhesitatingly hold that the common 
council had no authority, under either section i8 or the general 
police power, to require this to be done. 



RIGHTS OF REMONSTRATING OR INSULTING PASSEN- 
GERS. 
Weber v. Brooklyn, Queens County & Suburban Railroad Co.'(N. 
Y.), 62 N. Y. Supp. I. Jan. 9, 1900. 

The plaintiff, while a passenger on one of the defendant's cars, 
was forcibly ejected therefrom by the conductor. He had stepped 
to the rear platform, to remonstrate with the conductor for what 
the plaintiff conceived to be his abusive treatment of another pas- 
senger. An altercation ensued between the plaintiff and the con- 
ductor, which resulted in the removal of the plaintiff from the 
car. He brought an action for damages, and got judgment, which 
is here affirmed by the appellate division, second department, of 
the supreme court of New York. The controverted question was 
whether the assault involved in such removal was justifiable or 
not. 

It was contended, on the one hand, that, inasmuch as the plain- 
tiff voluntarily left his seat in the car, and interfered with the 
management of the car and its passengers, without cause, he waived 
his rights as a passenger, and the company was freed from liability 
for the result. But according to the plaintiff's narrative of the 
events which resulted in his ejection from the car, he did nothing 
more than civilly to protest against what he considered the un- 
kind treatment of an intoxicated passenger, whom the conductor 
had handled with unnecessary roughness before putting him off 
the car. Taking up the question at this point, the court says that 
it cannot be seriously supposed that a person, by such an act of 
remonstrance as this, forfeits his right to be protected from assaults 
by the servants of a common carrier in whose vehicle he is a pas- 
senger. As to whether the plaintiff had brought the assault upon 
himself the court holds was clearly a question of fact for the jury, 
to be determined from the circumstances preceding the assault and 
the circumstances of the assault itself. 

Furthermore, the court holds that a conductor cannot rightfully 
assault a passenger merely because the passenger has insulted him, 
or otherwise provoked him, by mere words; and if he does assault 
the passenger by reason of such provocation only, unaccompanied 
by any threats or acts of personal violence, the railroad com- 
pany will be Hable for the consequences of the assault, under the 
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well-established rule which protects passengers against the miscon- 
duct of a common carrier's servants. If a passenger in a railroad 
car is guilty of disorderly conduct, the conductor may lawfully 
require him to leave the car, and, in the event of his refusal to 
do so, may exercise such force as is necessary to eject him, but no 
more. 

To avoid any possible misunderstanding, the court deems it 
well rt) add that, of course the passenger could not recover dam- 
ages if he used the provoking language with the intent of bringing 
about the assault which followed. 



NO WARNING REQUIRED FOR BOYS PLAYING ON 
SIDEWALK. 

Graham v. Consolidated Traction Co. (N. J.), 44 Atl. Rep. 964. 
Nov. 13, 1899. 
The supreme court of New Jersey says that there is no statutory 
duty imposed upon street railway companies in respect to giving 
audible signals of the approach of their cars, such as is imposed by 
law upon railroad companies. The duty of street railway com- 
panies in this regard arises out of their use of public highways in 
which the public have a right of passage. Since they are permitted 
to use cars running upon rails, from which they cannot deviate, 
and since this construction forbids their turning out to make way for 
the passage of other vehicles or passengers, a duty to give reason- 
able warning of the moving car may arise. Such a duty may rea- 
sonably require audible signals. But, the court holds, no signal 
nor warning is appropriate or required as to boys playing on the 
sidewalk and giving no indication that they intend to cross the 
track. It is enough if the motorman makes every effort to arrest 
the motion of the car when- they rush -from the sidewalk and run 
directly in front of the car. 



PERSON CARRIED BY DESTINATION AND BROUGHT 
BACK STILL A PASSENGER. 

Rosenberg v. Third Avenue Railroad Co. (N. Y.), 61 N. Y. Supp. 
1052. Jan. 9, 1900. 
The appellate division, second department, of the supreme court 
of New York holds here that if the plaintifif was carried by his point 
of destination through the fault of the conductor, and he was there- 
after permitted to remain upon the car on its return trip until he 
reached his point of destination, he must be regarded as occupying 
the relation of a passenger to the company, even though he paid 
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but one fare. The company, when it received him as a passenger, 
it says, undertoolt to deliver him at his point of destination upon 
its line, so that, if he relied upon the conductor to inform him when 
such point was reached, and the conductor negligently omitted so to 
do, but carried him by, and thereafter he was permitted to remain 
upon the car until it again reached such point, the court does not 
think that it can be asserted that his relation as a passenger had 
changed. » 



POLE OF DISABLED CAR THAT IS PUSHED SHOULD 
BE TIED DOWN. 

Schenkel v. Pittsburg & Birmingham Traction Co. (Pa.), 44 Atl. 
Rep. 1072. Dec. 30, 1899. 
A disabled trolley car was being pushed by another car behind it, 
and at a point where the street railway crossed another at right 
angles the trolley pole of the disabled car jumped its own wire, 
struck and broke the wire of the cross line, and thus caused the 
accident by which the plaintiff in this case was injured. There was 
also testimony that the proper course, under such circumstances, 
was to tie down the trolley pole of the disabled car, and that in this 
case the conductor was told by the conductor of the rear and oper- 
ating car to do so, but he refused or neglected to tie it down. Such 
being the case, the supreme court of Pennsylvania holds that it was 
clearly one for the jury, and it affirms a judgment for damages 
against the company. 



LIABILITY TO PASSENGER INJURED IN COLLISION 
WITH FIRE DEPARTMENT WAGON. 

Olsen v. Citizens' Railway Co. (Mo.), 54 S. W. Rep. 470. Nov. 
28, 1899. 
As a street car was proceeding on its way, an engine of the city 
fire department crossed the street at a crossing in front of it. The 
engine was followed by a hook and ladder wagon, which was being 
driven very rapidly, as is usual with such wagons going to a fire. 
The motorman did not stop the car, but when he saw the wagon 
approaching he undertook to avoid a collision by running his car 
at full speed across the intersection of the streets ahead of the 
wagon. A passenger on the car was injured by the resulting col- 
lision, and, in affirming a judgment in the passenger's favor, the 
supreme court of Missouri, division No. 2 holds that, under the 
facts developed on the trial, it was clearly a case for the jury to 
determine whether the motorman was negligent. 
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If the motorman heard the gong or the shouts of the people 
warning him of the approach of the fire department's wagon, the 
court goes on to say, the most ordinary care would have dictated to 
him to approach the crossing with his car well in hand. He must 
have known that it was the duty of the driver of the hook and 
ladder company to act with the utmost promptness, and regardless 
of a considerable degree of danger to himself, and that the hook 
and ladder wagon had the right of way. The custom of giving 
these fire engines and hook and ladder wagons the right of way 
grows out of necessity, in which all good citizens acquiesce. 

The duty which the defendant street railway company owed to 
the plaintiff, who was its passenger, the court holds, was to use 
every eflfort that a very prudent person would have exercised 
under the circumstances to have averted injury from the plaintifif. 
This duty was not restricted solely to the motorman. It devolved 
upon the conductor, also. If the conductor heard, as the plaintifif 
heard, the fire gong and shouts, it was his duty to co-operate with 
the motorman in avoiding the collision. 

Particularly does the court hold that there was nothing npvel in, 
but the duty of the defendant and its servants and employes was 
correctly stated by an instruction given the jury that the defendant, 
by its servants in charge of its cars, in one of which the plaintifif 
was a passenger, was bound, in law, to exercise a high degree of 
care to watch and listen for any approaching vehicle at the street 
crossing, also, to use such care to avoid collision with any such 
vehicle, and, if the defendant's servants in charge of the said cars 
failed, even in a slight degree, to use such care, and thereby directly 
contributed to cause the plaintifif's injury, then the defendant was, 
liable, although the jury should find from the evidence that the 
employes of the city fire department also failed to exercise ordinary 
care, and thereby contributed to cause said collision. 

The contention that the negligence of the defendant could only 
be predicated on the failure of the motorman to exercise the high 
degree of care, the court dismisses with the statement that such a 
rule would make a mere dummy of the conductor, and that it finds 
nothing in law or reason to exempt the defendant from responsi- 
bility for all its servants in charge of its cars. Likewise, in pro-_ 
nouncing without merit the objection that by the view taken in the 
trial court the defendant would be required to have skillful em- 
ployes, it says that the law exacts that a company using appliances 
which will naturally prove very dangerous if not handled skillfully 
shall have competent servants in charge thereof. 

Nor does the court consider that there was any error in permit- 
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ting witnesses to state how far the gong on the wagon was heard, 
and could be heard, as in this way only could the plaintiff demon- 
strate to the jury that the motorman, by the exercise of ordinary 
care, could also have heard the gong. 

The plaintiff being absolutely free from negligence, on her part, 
and the collision having occurred and injured her, the court holds 
that a prima facie case was made. The burden, it holds, was cast 
upon the defendant, after the proof of the collision, to show that it 
was the sole fault of the hook and ladder company. It was essential 
for it to show, not only that the driver of that wagon was negligent, 
but that its own negligence in no way contributed to the collision, 
it being for the latter only that the plaintiff here sought to hold it 
responsible. 



EVIDENCE OF SUBSEQUENT ARREST AND ACQUIT- 
TAL INADMISSIBLE IN ACTION FOR EJECTION. 

Vadney v. Albany Railway (N. Y.), 62 N. Y. Supp. 140. Jan. 8, 
1900. 
In an action brought to recover damages for wrongful ejection 
from a street car by the conductor, where the defendant claimed 
that the plaintiff was guilty of such disorderly conduct as to justify 
the act of the conductor, and the plaintiff contended, on the other 
hand, that he was not guilty of disorderly conduct, but that the 
ejection was wrongful, the appellate division, third department, of 
the supreme court of New York holds that evidence that some days 
after the ejection the plaintiff had been arrested on complaint of the 
conductor, .charged with disorderly conduct on the occasion under 
inquiry, and had been tried and acquitted, was immaterial and 
should have been excluded. 



MORTGAGEES' SECURITY SUBJECT TO OBLIGATION 
TO PAVE BETWEEN TRACKS. 

Cambria Iron Co. v. Union Trust Co. (Ind.), 55 N. E. Rep. 745. 

Dec. 12, 1899. 

The supreme court of Indiana says in this case, wherein was 
involved the construction of the franchise of a street railway com- 
pany with reference to the latter's duty of paving between its tracks, 
that the following propositions of law have been by it declared 
settled in that state, viz. : (a) That a charter granted by a city 
and accepted by a railway company, constitutes a contract be- 
tween the city and company; (b) that such a charter must be strictly 
construed ags;'"v "^ -> -ompany; (c) that such company has no 
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doubtful rights under such charter; (d) that where there are doubts 
they must be construed against the grantee and in favor of the city. 

In the light of these rules of construction, the court holds that the 
charter ordinance in question, which conferred the right to occupy 
the streets and manifested an intention to relieve the public so 
far as possible from any inconvenience in their use or increased 
burden in their repair and maintenance, in providing that the street 
should be paved between the rails made such paving by the company 
a condition to its enjoyment of the franchise. 

Moreover, the court holds that the obligation to pave between its 
tracks when and as the street was improved being of the essence of 
the company's being, when mortgagees accepted their security they 
were bound to take the property as they found it, and bound to 
know that the rights they acquired in the property were subject to 
the burdens already imposed upon it. 



FRANCHISE CONSTRUED AS TO GRADING REQUIRED. 

People v. Detroit, Ypsilanti & Ann Arbor Railway Co. (Mich.), 
8i N. W. Rep. 336. Dec. 21, 1899. 
A street railway franchise provided that the track should be laid 
so as to obstruct as little as possible the free passage of vehicles 
along the highway; that so long as the highway should remain un- 
paved the tracks should be laid on the north side thereof; and that 
that portion of the road'lying adjacent to the south rail of the track 
should be properly dressed to the track, so as to provide for the easy 
crossing of the same by vehicles. This was a country road, and the 
supreme court of Michigan holds that all that could be required 
was that where the railway was within the i6-feet driveway the com- 
pany should continue the grading of the highway upon its track, 
but where it was wholly without such driveway it should continue 
to the south rail of the track. 



NOT BOUND TO ANTICIPATE ATTEMPTS TO ALIGHT 
FROM MOVING CARS. 

Steuer v. Metropolitan Street Railway Co. (N. Y.), 61 N. Y. Supp. 
1059. Jan. S, 1900. 
While conductors' and drivers of street railway cars are bound to 
use diligence in looking after the safety of their passengers, the ap- 
pellate division, first department, of the supreme court of New York 
holds that they have no reason to anticipate that passengers will at- 
tempt to alight from moving cars. Besides which, it further holds 
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that if parties attempt to alight from a car, having given no inform- 
ation or indication to tlie persons in charge of their intention so to 
do, there is no negligence upon the part of the driver of the car in 
increasing its speed to the rate at vv^hich it can ordinarily proceed 
with safety. 



INFERENCE THAT MAY BE DRAWN FROM COLLISION 
WITH REAR WHEEL OF TRUCK. 

Meyer v. Brooklyn, Queens County & Suburban Railroad Co. (N. 
Y.), 62 N. Y. Supp. 33. Jan. 9, 1900. 
From the fact that, though the plaintiff was driving at a slow 
walk, with a loaded vehicle, — a truck or business wagon loaded 
with woodenware, — the horse and the greater part of the vehicle 
had passed beyond the track at the time of the collision, the appel- 
late division, second department, of the supreme court of New York 
holds that a jury might well find that when the head of the horse 
was either dn the track, or so near it as to indicate the intention of 
the plaintiff to cross, the car must have been at such a distance away 
that, had it been properly managed, the collision would have been 
avoided. 



ELECTRIC RAILWAYS NOT "ELECTRIC POWER 

LINES." 

McDermott v. Warren, Brookfield & Spencer Street Railway Com- 
pany (Mass.), 51 N. E. Rep., 972. Nov. 28, 1898. 

By an amendment made in 1884, section 4 of chapter 109 of the 
Public Statutes of Massachusetts, which prior thereto related only 
tc "companies for the transmission of intelligence by electricity," 
v/as extended so that its provisions allowing the assessment of dam- 
ages by the selectmen in certain cases were also applied to "electric 
light and electric power lines." This, it was contended in this case, 
would take in electric street railways. But the supreme judicial 
court of Massachusetts holds that the legislature did not intend by 
the amendment of 1884 to abridge the rights of street railway com- 
panies or to afifect them in any way. It says that it seems rather 
that companies for the production and sale of electric power or of 
electric light were intended to be brought within the provisions of 
the statute amended. 

While electric railways use electric power, the court insists, they 
are not properly called electric power companies. Their use of 
power is only in their own business of maintaining and operating 
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railways for the transportation of passengers or freiglit. In the 
same way they use electric light for the illumination of their cars, 
but they are not for either of these reasons electric power compa- 
nies or electric light companies. They are not in the business of 
manufacturing or furnishing electric power or electric light for 
ethers. 

For these reasons the court holds that the action of the selectmen 
in assessmg damagies, on the plaintiff's petition, against the defend- 
ant corporation, for the construction of an electric railway in the 
usual manner along and upon the highway opposite the plaintiff's 
land, was without warrant in law, and that their award was void. 



TAKING UP TRACKS NOT SUFFICIENT TO SHOW FOR- 
FEITURE OF FRANCHISE. 

Sawyer v. City of Chicago (III.), 55 N. E. Rep. 645. Dec. 18, 1899. 
A street railway company having constructed its tracks and 
operated cars thereon for several years under a city ordinance which 
it accepted that gave it a twenty- years franchise and imposed upon 
it the duty to keep in good repair 16 feet in width of the street, the 
supreme court of Illinois holds that the fact that the tracks were 
taken up when a sewer was built, and had not been relaid, was not 
sufficient to show either a forfeiture of the franchise or a release 
from the obligation, and that the entire cost of grading and paving 
the street could not be assessed to the abutting owners. 



SHOULD HAVE OPPORTUNITY TO TAKE THE TWO 
STEPS ON TO CAR IN SAFETY. 

Baltimore City Passenger Railway Co. v. Basr (Md.), 44 Atl. Rep. 
992. Nov. 24, 1899. 
The court of appeals of Maryland says that it is desirable, in or- 
der to facilitate rapid transit in large cities, that passengers should 
be prompt in entering and departing from street cars, but those 
operating the cars must take every reasonable precaution for the 
protection of the passengers. It is a well-known fact, it goes on to 
state, that the footboard running along the side of the ordinary open 
trolley .car is narrow, and that both the step from the pavement to 
the footboard and the one from the latter to the floor of the car are 
high. A fair apportunity of taking these two steps in safety, it then 
declares, should always be afforded to the passengers before starting 
the car. 
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CARE REQUIRED OF PEDESTRIANS. 

Killen v. Brooklyn Heights Railroad Co. (N. Y.), 62 N. Y. Supp. 

927. Mar. 6, 1900. 

Persons walking upon or across highways, the appellate divi- 
sion, second department, of the supreme court of New York 
holds, are not bound to exercise the highest possible degree of 
care. They meet all of the requirements if they exercise a reason- 
able degree of care, such as persons of ordinary prudence would 
exercise under the same circumstances. 



INJURY TO PERSON STANDING NEAR TRACK AND 
SUDDENLY ATTEMPTING TO CROSS IT. 

Knoker v. Canal & Claiborne Railroad Co. (La.), 27 So. Rep. 279. 

Feb. 5, 1900. 

Where a pedestrian is standing near a car track at night, upori 
a frequented thoroughfare, giving no indication of an intention to 
cross, and attempts to cross only when a rapidly moving car is 
so near him as to render it practically impossible for the moto- 
neer to prevent its striking him, the supreme court of Louisiana 
holds that there can be no recovery of damages tor the injuries 
sustained. 



INCIDENTAL SIGNIFICANCE OF OMISSION TO SOUND 

GONG. 

Kleiner v. Third Avenue Railroad Co. (N. Y.), 56 N. E. Rep. 497. 

Feb. 27, 1900. 

Evidence of omission to sound gong, the court of appeals of 
New York holds, is admissible as a part of the history of the 
transaction, and as bearing upon the degree of care exercised by 
the defendant's employes, and upon the question of the plaintiff's 
contributory negligence, in an action brought to recover damages 
for injuries caused by an alleged negligent collision of a street 
car with a coach, and this although the law may not have required 
the gong to be sounded at that place. 



JUDGMENT FOR PASSENGER ATTRIBUTING INJURIES 
TO BELL ROPE BEING IN WAY. 

Sweeny v. Union Railway Co. of New York (N. Y.), 62 N. Y. 

Supp. 1034. Mar. 2, 1900. 

In this case, where the plaintiff alone testified in her own behalf 
as to the circumstances of the accident, it being conceded that in 
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attempting to board an open car that was stationary she had a 
fall, receiving injuries, and her contention was that the bell rope 
interfered with her ingress to such an extent as to cause her to 
slip and fall backward and oflf the car, the general term of the city- 
court of New York affirms a judgment in her favor, notwithstand- 
ing that her narrative of how the accident occurred was not in 
accord with the statements in that behalf of any of the witnesses 
produced by the company, the case having been properly submitted 
to the jury, and the latter having found, apparently without preju- 
dice, in her favor. 



MUST SHOW PERMISSION OF ALL THE BOROUGHS 
TO HAVE RIGHT TO DO ANY WORK. 

Wheeler v. Pennsylvania Railroad Co. (Pa.), 45 Atl. Rep. 338. 

Feb. 5, 1900. 

Under the Pennsylvania act of 1889, which provides that, before 
the railroad to be built by any trolley company incorporated 
thereunder shall be begun, the permission of all the boroughs and 
townships through which the road passes must be obtained, the 
supreme court of Pennsylvania holds that authority to build the 
road must be shown by showing compliance with this condition 
in order to give the company or contractors under it the right 
to so much as dig a trench, and that the latter could not maintain 
an action of trespass for the filling up of a trench by an abutting 
owner on the mere showing of having the permission of the 
borough within which the trench was dug, as on that showing 
alone they would simply make themselves out trespassers- in dig- 
ging the trench. 



INJUNCTION TO PREVENT CONSTRUCTION UNDER 
ALLEGED INVALID ORDINANCE. 

General Electric Railway Co. v. Chicago, Indianapolis & Louis- 
ville Railway Co. (C. C. A.), 98 Fed. Rep. 907. Jan. 2, 1900. 
The doctrine of the supreme court of Illinois to the effect that 
a court of equity will not enjoin the construction of a railroad 
at the suit of an abutting property owner alleging that the ordi- 
nance claimed to authorize it is illegal, the United States circuit 
court of appeals, seventh circuit, holds applies only when the reme- 
dy at law is clearly adequate, and that when full protection of 
all property rights is not possible in an action at law, and irre- 
parable injury will otherwise result, an injunction may be had to 
prevent the construction of the road under an ordinance void, for 
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example, because passed without the requisite petition of the 
owners of one-half of the abutting properties. 



WHEN DRIVER OF VEHICLE HAS RIGHT TO CROSS 
TRACK, THOUGH CAR IS APPROACHING. 

Piercy v. Metropolitan Street Railway Co. (N. Y.), 62 N. Y. Supp. 

867. Feb. 23, 1900. 

From the authorities, the appellate term of the supreme court 
of New York deduces this rule, which it applies here, that, at the 
intersection of two streets the driver of a vehicle has a right to 
cross the tracks of a street surface railroad, notwithstanding a car 
is in sight, provided there is a reasonable opportunity so to do; and 
if, for that purpose, it is necessary for the person having charge 
of the motive power of the car to check its speed, or even to en- 
tirely stop such car for a short period, it is his duty to do so, and 
the person crossing the track has the right, without being neces- 
sarily chargeable with contributory negligence, to assume that 
that duty will be performed; that the rights of the driver of the 
vehicle and of the person in charge of the motive power of such 
car, under these circumstances, are reciprocal; and that the ques- 
tion whether it is negligence on the part of the driver of a vehicle 
to cross the track when a car is approaching is dependent upon the 
circumstances of each case. 



GETTING CHARTER LIMIT OF FARE REMOVED AFTER 
SECURING CONTRACTS FOR BONUS. 

Jasper County Electric Railway Co. v. Curtis (Mo.), 55 S. W. Rep. 

222. Feb. s, 1900. 

Where the original charter of an electric railway company lim- 
ited the fare which might be charged, and the city council was 
afterwards prevailed upon to change it by striking out the limita- 
tion in the franchise, leaving it optional with the company, how 
much it would charge, the supreme court of Missouri, division No. 
I, holds that, if the change in the franchise was made after the 
execution of contracts for right of way and bonus, it would have 
no effect upon the rights of the persons making such contracts, 
even if the latter as drawn up were silent on the fare to be 
charged, where that was a material and essential -element in the 
benefit the people were to get in return for their gifts to further 
the enterprise. For, says the court, it could not be tolerated that 
a company could procure rights of way and bonus from the people 
for its road upon the faith of a charter which limited the rate 
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of fare which the company could charge, and then procure a repeal 
of the limitation on the fare, and hold on to the benefits it had 
received from the people, and at the same time charge whatever 
fare it saw fit. 



EXCESSIVE SPEED CANNOT BE PROVED FROM PRIOR 
INSTANCES OF IT. 

Wade V. City & Suburban Railway Co. (Ore.), 59 Pac. Rep. 875, 

Feb. 5, 1900. 

Without stating its view on the admissibility of evidence of the 
customary or habitual rate of speed that cars were operated at a 
certain place prior to the occurrence of an accident there made 
the basis of an action for damages, a question upon which the 
authorities are in conflict, the supreme court of Oregon holds that, 
whatever the rule with regard to that may be, there can be no 
doubt that proof of particular instances in which the cars, were 
operated at a given speed is not admissible to prove speed in an 
action charging negligence in the operation of a car at a dangerous 
and reckless rate of speed at a certain time, for from such de- 
tached cases it declares no inference whatever could be drawn as to 
the speed of the car at the time of the accident. 



TRANSFERS CAN BE USED ONLY ON CARS OF LINES 
DESIGNATED. 

Keen v. Detroit Electric Railway Co. (Mich.), 81 N. W. Rep. 1084. 

Mar. 6, 1900. 

Where it would appear that a street railway company had cars 
running on a certain street, some of which turned oflf at a certain 
cross street, and some did not, and the company changed its 
regulations so as not to give transfers from the cars that did not 
turn ofif to those which did, but to give transfers from the cars 
that did not turn oflf only to cars running on said cross street only, 
or to cross town cars, as they were- called, the supreme court of 
Michigan holds that a passenger could not maintain any action 
for damages for being ejected from the car when he got from the 
conductor of a car that did not turn on the cross street a transfer 
punched for a cross town car only, and, instead of taking the 
latter, boarded one of the cars that turned on the cross street 
and tried to ride on same on the transfer. It appearing from the 
evidence that his transfer, on its face, did not entitle him to ride 
on the car which he entered, but was good only on a cross town 
car, the court quotes from Frederick v. Railroad Co., 37 Mich. 
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347: "There is but one rule that can safely be tolerated with any 
decent regard to the rights of railway companies and passengers 
generally. As between the conductor and passenger and the right 
of the latter to travel, the ticket produced must be conclusive evi- 
dence." 



EXPENSE OF REBUILDING POWER HOUSE DOES NOT 
TAKE PRIORITY TO MORTGAGE. 

Maryland Steel Co. v. Gettysburg Electric Railway Co. (U. S. C. 

C), 99 Fed. Rep. 150. Jan. 27, 1900. 

Whoever has dealings with a company whose property is mort- 
gaged, the United States circuit court, eastern district of Penn- 
sylvania, holds, must be assumed to have dealt with it on the faith 
of its personal responsibility, and not in expectation of subse- 
quently displacing the priority of the mortgage liens through the 
interposition of a court of equity; and the necessity for the supplies 
furnished does not entitle to preferential payment, unless the 
supplies are for current expenses in the ordinary course of 
operation. More particularly does the court here hold that where 
an electric railway company's power house was destroyed by fire, 
after it had mortgaged its property, claims of creditors for ma- 
terials furnished for the construction of a new power house could 
not be awarded preferential payment from a fund produced by 
a sale of the mortgaged property under an order of court in a pro- 
ceeding to foreclose the mortgage. In other words, it holds that 
the expense of rebuilding a power house is to be classed with one 
for a virtual reconstruction of the road, and not among current 
debts for operating expenses, made in the ordinary course of con- 
tinuing business. 



MAY PROVE BY BYSTANDERS INTOXICATION OF PAS- 
SENGER THROWN FROM CAR. 

Donoho V. Metropolitan Street Railway Co. (N. Y.), 62 N. Y. 

Supp. 523. Feb. 8, 1900. 

The party bringing this action claimed to have been injured by 
being thrown from a crowded car, while standing upon the rear 
platform. Upon the trial the street railway company attempted 
to show that at the time the accident was alleged to have occurred 
the party was in a state of intoxication. For that purpose it 
called several witnesses, who were present and saw him, and who 
were asked whether they would characterize his acts at the time 
of the accident as the acts of a man under the influence of intox- 
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icating liquor, or as those of a sober man. These several ques- 
tions were excluded, under objections taken thereto, upon the 
ground that such witnesses were not shown to be experts. But 
the rejection of such testimony, the appellate term of the supreme 
court of New York holds, was clearly error. If says that had it 
been shown that the party was intoxicated at the time he received 
the injuries he complained of, whether such intoxication con- 
tributed to the accident or not, would have been a question of fact 
for the jury to determine, and the company had a right to show, 
if it was possible to do so, that such was his condition. Neither, 
it continues, does it require the testimony of an expert to give 
an opinion upon that question. The evidence of a witness in char- 
acterizing the action of a person as that of an intoxicated person 
is admissible. 



NOT REQUIRED TO GIVE TRANSFERS FROM FIRST- 
ACQUIRED TO LATER-ACQUIRED ROAD. 

Mendoza v. Metropolitan Street Railway Co. (N. Y.), 62 N. Y. 

Supp. 580. Feb. 9, 1900. 

The appellate division, first department, of the supreme court 
of New York says that the right of one road to enter into a con- 
tract for a lease and joint operation of another road is one given 
by statute, and is subject to the conditions upon which such right 
is conferred. One of these conditions is that the road operating 
another road by lease shall carry passengers, who may have taken 
passage on the leased road, over the lines owned, controlled, or 
operated by the road to whom the lease is made at the date when 
it acquired by contract the leased road. In other words, the right 
of a passenger to a continuous trip for a single fare extends, not 
alone to the routes or lines of the leased road, but also to such 
routes which, at the time of the lease, were owned, controlled, or 
operated by the corporation to whom the lease was made. The 
language of section 104 of the railroad law is that every such cor- 
poration shall, upon demand, give to each passenger paying fare 
a transfer "entitling such passenger to one continuous trip to any 
point or portion of any railroad embraced in such contract." 
These words, the court maintains, necessarily exclude roads sub- 
sequently built or acquired, for they -cannot be said to be "em- 
braced in such contract" when they are not then in existence. 
Thus, for example, the court holds, in this case, that, under and 
pursuant to said section 104 of the railroad law a passenger on 
a road acquired by the defendant company by lease on a certain 
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date was not entitled to be transferred over a road which that 
company acquired at a later date, or which it must be assumed 
■on demurrer was so acquired, in the absence of any allegation to 
the contrary. 



WHERE DRUNKEN PASSENGER MAY BE LEFT. 

Bageard v. Consolidated Traction Co. (N. J.), 45 Atl. Rep. 620. 

Mar. 6, 1900. 

A passenger on a street car, who, as he testified, was sick, but 
whom the carrier's servants supposed to be under the influence of 
liquor, was helped from the car at the terminus of the route, and 
by the conductor of the car was led to the front of the station, 
at or near to the public street, and left at a place where his way 
was open in the direction in which he wished to go; the conduc- 
tor then leaving on his outward trip. The passenger turned and 
went back, and 20 minutes later slipped down between the front 
and rear wheels of a car moving on a track that lay between 
where he was then standing and the place where he was left. For 
the resulting injury, the court of errors and appeals of New Jersey 
holds, no cause of action was established, to recover damages from 
the street railway coinpany, by this showing. It says that there 
should have been a nonsuit, or a direction of a verdict for the 
company. 

Now, if a drunken man is accepted as a passenger, the court 
says that the carrier should not leave him in a place of danger; 
but it adds that it knows of no rule that requires the carrier to 
follow up the drunken man, if left in a place of safety, though 
on the carrier's premises, and see that in his wanderings he does 
not get into danger. 

When one, by reasoil of his own voluntary intoxication, exposes 
himself to danger and receives injuries which he could, and by 
the exercise of ordinary prudence would, have avoided if sober, 
he is guilty, the court holds, of contributory negligence, and can- 
not recover for such injuries. 



RELATIVE TO SETTLEMENT OF CROSSING QUESTION. 

In re West Jersey Traction Co. (N. J.), 45 Atl. Rep. 282. Jan. 4, 
1900. • 

It cannot be said that, because there is an element of danger in 
a grade crossing of a steam railroad by a trolley road, some other 
method is to be provided. The question, the court of chancery 
of New Jersey holds, is whether, taking into account the degree 
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of such danger in the particular instance, and also the facility and 
economy with which such danger may be avoided by adopting 
some crossing other than at grade, the latter method should be 
required. For example, where there were 72 regular and some- 
times 30 special trains running over the steam road, and an under- 
grade crossing could be built, 14 feet in width, for $12,653, the 
slope of the street favoring an undergrade crossing, as there was 
a rise towards the steam railroad tracks from each side, the court 
holds it reasonably practicable to avoid a grade crossing, and that 
public safety required it. As to the map of the route filed by the 
petitioner asking the court to fix the manner of crossing the 
steam railroad, the court holds it sufficient that the map showed 
that its route ran across the right of way of the steam road at the 
point where the mode of crossing was to be defined, without ex- 
hibiting any indication of a crossing. And the petition being over 
the seal of the traction company, and signed by its secretary and 
solicitor, the court holds that this raised the presumption that the 
seal was affixed by proper authority. But whether it was or not, 
it holds that any defect in this regard was cured by a subsequently 
passed resolution that the act was done with the acquiescence of 
the directors, who ratified it. 



SMART MONEY ALLOWED FOR CAR TURNING INTO 
WRONG STREET AND VIOLENTLY COLLID- 
ING WITH. VEHICLE. 

Nashville Street Railroad v. O'Bryan (Tenn.), 55 S. W. Rep. 300. 

Jan. 27, 1900. 

This was an action for damages for personal injuries resulting 
from a collision of a street car with the vehicle in which the plain- 
tiff in the lower court (O'Bryan) and a companion were riding. 
The collision occurred at or near the corner of Cherry and Cedar 
streets, in the city of Nashville, and in the nighttime. A bright 
light, however, was burning, which lit up all the surroundings. 
As the two approached Cedar street, going north on Cherry, they 
noticed coming towards them very rapidly a large, open street 
car labeled "South Cherry Street," which, the supreme court of 
Tennessee says, in this connection, was an indication of its pro- 
posed route. 

Now at the point of collision there was a curve and switch to 
turn passing cars into Cedar street when desired, and, just as this 
vehicle was proceeding along the street at that point, the car was 
suddenly and violently turned out of Cherry street on to the curve 
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leading into Cedar street, coming into collision with the vehicle 
with much violence, and throwing it against a post in the margin 
of the sidewalk, and throwing the occupants out over the dash- 
board, where they fell beneath the horses, which were frightened 
and plunging. It appears that the car at this point left the proper 
track and route, and turned into Cedar street, when it should have 
continued on Cherry, and, if it had gone its proper route, the acci- 
dent would not have happened. There was a conflict of evidence 
as to what was the condition of the switch, but the testimony was 
very clear that the car was being run at a high rate of speed, and 
that the place of the accident was one'unusually full of danger and 
peril. 

For the company, it was insisted that the accident was one which 
could not be avoided, and was not due to carelessnes or reckless- 
ness. But not only does the supreme court not agree with that, 
but it holds that, under the facts above detailed, it was a proper 
case for punitive or vindictive damages. It says that there was 
evidence of recklessness and gross negligence which would justify 
such damages. 

Furthermore, the court holds that it was allowable on the theory 
of punitive damages, to allow testimony to show the wealth and 
assets of the defendant company. 



INJURY TO PEDESTRIAN NOT "LOOKING" AND "LIS- 
TENING." 

Farrar v. New Orleans & Carrollton Railroad Co. (La.), 26 So. 

I^ep- 99S- Jan- 9. 1900. Rehearing refused Jan. 22, 1900. 

The supreme court of Louisiana says here that it is not inclined 
to give much importance to the rule that requires of the pedestrian 
that he should "stop, look, and listen." It is to be expected only 
exceptionally that a pedestrian should stop, and then look and 
listen. It would be, ordinarily, requiring too much of the pedes- 
trian; i. e. to "stop, look and listen." But where a pedestrian 
heedlessly steps in front of a coming car without at all "looking" 
and "listening" and then stopping in case of danger, the court 
holds that he omits observing one of the rules laid down in a 
number, of decisions which should be complied with by a pedes- 
trian when he is about to cross a track; i. e. to "look" and "listen." 

Moreover, while the failure to observe this rule does not relieve 
those in charge of the car from the necessity of being careful at 
all times, none the less, in order that a plaintiff may recover 
damages, the court insists that it must appear that the danger was 
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not seen by the motorman at a time when he should have seen 
it, and that he did not make every exertion to avoid the accident. 

And the court holds that a motoneer, while manning his car, 
has a right, to some extent at least, to be governed by the belief 
that a pedestrian, even of advanced age, will not seek to cross the 
track unless his strength is sufficient to enable him to cross before 
the arrival of the car, where there is nothing to show the moto- 
neer that he cannot do it. 



AS TO DRIVER OF WAGON LOOKING BACK FOR CAR. 

Schilling V. Metropohtan Street Railway Co. (N. Y.), 62 N. Y. 

Supp. 403. Feb. 2, 1900. Hill v. Metropolitan Street Railway 

Co. (N. Y.), 62 N. Y. Supp. sg6, Feb. 8, 1900. 

In the first of these cases, where it appeared that the driver of 
a covered delivery wagon, who had good eyesight and unimpaired 
hearing, had taken the precaution to look out for an approaching 
car before entering upon a street railway track, at midday, the 
appellate division, second department, of the supreme court of 
New York holds that it cannot be said as a matter of law that he 
was guilty of contributory negligence in not looking behind during 
the time that it would take to drive a single block, or that it was 
not negligence on the part of the street railway company to run 
him down. Both parties, it says, were charged with the duty of 
exercising reasonable care, and it was for the jury, taking all of 
the facts and surroundings into consideration, to determine whether, 
in the proof of these facts and that his wagon had been run into 
from behind by a car, he had sustained the burden of proof which 
the law demands in cases of this character; and that a nonsuit 
was improper. 

Furthermore, the court holds that the conduct of the street 
railway company, unexplained, in running into the wagon from 
the rear, in broad daylight, at a street intersection, was sufficient 
to justify the jury in finding that the company was guilty of neg- 
ligence; and it was proper that the jury should determine whether 
the driver of the wagon, after looking in both directions, was 
guilty of contributory negligence in driving one block without 
looking back to see if a car was approaching, and whether he 
was justified in assuming, under the circumstances, that the com- 
pany would give him warning in time to allow him to get out of 
the way. 

In the second case, where a man had driven some 300 feet along 
a track, between 10 and 11 o'clock at night, when he was overtaken 
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by a car and his wagon was struck, the appellate term of the 
supreme court of New York holds that it was his duty not only 
to avoid collision, but also to cause no needless delay to the street 
railway company, and he might not wait to hear a signal of the 
approach of a car, but he had needs at intervals to look backward 
for it. And because he did not do this, it reverses a judgment 
rendered in his favor, and orders a new trial. 



CASE WHERE CHILD WAS STRUCK BY CAR AND MO- 
TORMAN WAS NOT CALLED AS WITNESS. 

Hicks V. Nassau Electric Railroad Co. (N. Y.), 62 N. Y. Supp. 597. 

Feb. 3, 1900. 

It is a familiar doctrine, says the appellate division, second 
department, of the supreme court of New York, that the failure 
of an employer to call a witness who was in his employ at the 
time of the accident, and is presumed to be friendly, and to have 
some knowledge of the accident, without any attempt io explain 
the reason of the failure, raises a strong presumption that the 
testimony of the employe would be damaging to such party. 
Wherefore, it declares that in this case, which was one of a child, 
a girl 9 years of age, attempting to cross a street at a walk, after 
seeing a swiftly approaching car, 127 feet distant, with no evi- 
dence that she again looked or paid any further attention to the 
approaching car, it must be assumed that the motorman made 
no efifort to check the speed of the car until the moment the child 
was struck by the fender, no witnesses having been called by the 
company to show any efifort having been made to stop the pro- 
gress of the car before the accident occurred. 

The child, the court holds, was sui juris, or capable of acting in 
her own right, she having testified on cross-examination that on 
stepping from the curbstone she looked up and down for the car, 
because she knew it was a dangerous thing, and that she might 
otherwise get run over, but thought that she could get across before 
it came, and walked "not too fast, and not too slow; just right." 

But the court does not think that there was any error in refusing 
an instruction to the effect that there was nothing in the situation 
to justify her in the belief that the car, which was coming at a 
high and dangerous rate of speed, would be brought under con- 
trol, when she was at a cross walk where she had a right to assume 
that especial care would be taken by those in charge of an ap- 
proaching car to prevent injury to persons crossing, and when 
there was evidence that when the motorman saw her he actually 
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did bring the car to a standstill within lo or 15 feet of the cross 
walk where she was struck. 

Nor does the court consider that it could be said, as a matter of 
law, that, under the evidence, the child was guilty of contributory 
negligence. While she was sui juris, she could only be held to 
such a degree of care as a child of her years and character would 
reasonably be expected to exercise. So it holds that the question 
of contributory negligence was properly submitted to the jury; and 
affirms a judgment for damages against the company. 



BRAKEMEN MUST LOOK OUT FOR KNOWN SAGGING 
TROLLEY WIRES. 

Danville Street Car Co. v. Watkins (Va.), 34 S. E. Rep. 884. Jan. 

18, 1900. 

This was an action instituted by a brakeman to recover dam- 
ages for injuries sustained by being knocked from a railroad car 
by a sagging trolley wire. He knew the position of the wire, 
which was 4 feet 8 inches above the step upon which he stood. 
That he knew the position of the wire, is made a distinguishing 
point in the case. Moreover, in reversing the judgment which he 
o'btained, the supreme court of appeals of Virginia says that it is 
indisposed to entertain at this day, when electricity is so generally 
applied as a motive power to machinery, a plea of ignorance of 
its dangerous properties. It points out, too, that ignorance of the 
peculiar danger attending contact with an electric wire would not 
extenuate or excuse the brakeman's fault in failing to exercise 
that reasonable care which would have enabled him to pass beneath 
the wire with entire safety. It holds that it was his duty to exercise 
ordinary care to prevent any injury whatever to himself, and that 
he was guilty of contributory negligence if he was himself the 
author of any part of the injury of which he complained, or if, by 
the exercise of reasonable care upon his part, he could have avoided 
the consequences of the negligence ascribed to the street car 
company sued. 

Furthermore, the court holds that it was error to refuse to give 
an instruction to the effect that, although the jury might believe 
from the evidence that the street car company was guilty of neg- 
ligence in the manner of constructing or maintaining its electric 
wire over and above the track of the railroad on which this brake- 
man was employed, still the brakeman had no right to pass from 
one car to another while the cars were passing under the wire, if 
in so doing he increased the danger of an accident from the wire; 
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and if, from the evidence, the jury believed that he did attempt 
to pass from one car to another while passing under the wire, and 
by so doing did increase the danger and chance of the accident, he 
could not recover in this case, and the jury^must find for the street 
car company. This, the court maintains, correctly propounded 
the law. 

True, the brakeman stated that he was in the performance of a 
necessary duty at the time of the accident. He had set one brake, 
and was passing to another, in order to facilitate the disposition of 
the train, and prevent the blocking of the street, which it seems 
would have subjected the railroad company to a fine. But this 
duty, the court insists, was not so urgent and imperative as to 
justify any unusual risk, and certainly was not sufficient to excuse 
the brakeman for his failure to take proper precaution for his own 
safety, or to warrant the assumption *on his part of an additional 
hazard. 



DUTY WHERE HUMAN BEING IS SEEN ON TRACK BUT 
IS NOT RECOGNIZED AS SUCH. 

Stelk V. McNulta, receiver of Calumet Electric Street Railway Co. 

(C. C. A.), 99 Fed. Rep. 138. Jan. 18, 1900. 

A locomotive driver has a right during the passage of his train 
upon the right of way of the company to assume that an object 
which he reasonably believes to be inanimate, if animate, will leave 
the track upon hearing the coming train. But the United States 
circuit court of appeals, seventh circuit, holds that it is quite a 
different matter where railway trains, whether propelled by steam 
or electricity, pass along the crowded thoroughfares of a poiJulous. 
city. The care to be exercised is relative, and must be propor- 
tionate to the dangers reasonably to be apprehended. 

In this case, at about 10 o'clock at night, an electric car was pro- 
ceeding on an open prairie, in the outskirts of the city of Chicago, 
where a street had been platted, but there was no roadway for teams 
nor street lights, and no houses on the westerly side of the railway, 
while along the easterly side there was a sidewalk of some sort and 
a few houses, besides which there was a ditch on either side of the 
railway. The motorman, on reaching the crest of an incline there, 
saw at a distance of 65 feet an object upon the track, which both 
he and a messenger boy standing with him upon the platform of 
the car took to be a dog. He immediately applied the brake, 
checking the speed of the car, and sounded the gong to arouse the 
supposed animal, and cause it to leave the track. When the car 
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had gone a little further seeing that the object did not move, the 
motorman applied the reverse, but being on the down grade the 
reverse did not act, and the car struck the object, which, when the 
car had almost reached it, the motorman discovered to be a human 
being lying partly across the space between the rails. 

Under these circumstances, the court pronounces certainly rea- 
sonable a stipulation of fact that the motorman had no reason to 
expect the presence of a human being upon the track. And such 
being the case, it does not think that the duty was imposed upon 
him, upon perceiving an object, to bring his car to a stop to dis- 
cover the nature of the object. It says that he did no less than his 
duty required of him to check the speed of the cai- and sound his 
gong, and so soon as he perceived that the object did not respond 
to the signal to reverse to bring the car to a standstill. But having 
done that, the court declares "that it cannot perceive that the motor- 
man was lacking in any degree in the exercise of that prudence 
and care which, under the circumstances, the law imposed upon 
him, and so it holds that with respect to this accident negligence 
could not properly be imputed to the motorman in charge of the 
car. 



OPERATING CAR IN UNUSUAL MANNER AND INJUR- 
ING PASSENGER ON RUNNING BOARD. 

Citizens' Street Railroad Co. v. Hoffbauer (Ind.), 56 N. E. Rep. 54. 
Jan. 9, 1900. 

It is a well-settled rule, says the appellate court of Indiana, that a 
carrier of passengers is held to the highest degree of care and dili- 
gence for the safety of passengers consistent with the mode of con- 
veyance employed. But the duties imposed by the law upon those 
who operate steam railways are not the same as those imposed upon 
those who operate street railways. And the principles of law which 
govern these two systems of transportation are not altogether the 
same, although many general rules are applicable to both. 

A street railway engaged in the carriage of passengers, the court 
goes on to state, is not an insurer. But it must use every reasonable 
precaution in the management and operation of its cars. And its 
duties in this regard are not the same when it is operating its cars 
in the usual manner as when in an unusual manner. If the car is run 
in an unusual manner, and a danger arises therefrom which does 
not ordinarily exist, it is the company's duty to warn passengers of 
such danger. A passenger has the right to presume, in the absence 
of knowledge or warning to the contrary, that all necessary precau- 
tions have been and will be taken for his safe transportation. The 
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care and vigilance required in operating an open car may be greater 
than that required in operating a closed car. If a danger approaches 
of which the passengers are ignorant, they should be notified, so 
they may take steps to avoid it. 

Take this case. A man, anxious to get to the city to keep an ap- 
pointment, boarded, as it was growing dark, an open car running, 
where there was but a single track, towards the center of the city. 
But the car was at the time going backwards. Soon the man found 
that the car was carrying him away from his destination, and was 
running head end first, as cars usually run. The conductor was at 
the rear end of the car. He had paid his fare to the city, and wanted 
a transfer. Having had no warning of danger, he left his seat and 
stepped upon the running board to go to the conductor to get the 
transfer. Unfortunately, however, the car was not then running 
upon the track which he supposed, but upon a track which brought 
the side of the car he was on near the poles along the track, which 
was here double, and he was struck by one of the poles. 

Now the court says that it is evident that a passenger might leave 
his seat in the car, and go upon the running board, under circum- 
stances which would require a court to say, as matter of law, that 
he was guilty of negligence, and assumed the risk of contact with 
things outside the car. But under such conditions and circum- 
stances as here stated it declares that it cannot say, as matter of law, 
that the passenger's own negligence contributed to his injury. It 
was a question for the jury, which, in this case, not only answered 
it in his favor in the general verdict, but, in answer to an interroga- 
tory, said that, under all the circumstances, the passenger, at the 
time of the injury, exercised such care as would be exercised by an 
ordinarily prudent person under like circumstances. 

Furthermore, the court holds that there was no error in permit- 
ting witnesses to testify that the usual and ordinary use of the run- 
ning board was for passengers to go from one part of the car to 
another, and that passengers used the running board for that pur- 
pose. The company could not daily permit a certain part of its 
car to be used for certain purposes by passengers, and then be heard 
to say it was not liable for an injury to a passenger so using the car 
because that particular part was constructed for another purpose. 

When this passenger went upon the foot board, the court holds, he 
took upon himself the duty of looking out for himself against the 
usual and obvious peril of the place, as long as the car was operated 
and managed in the usual manner. But the danger of being hit by a 
trolley pole while on the foot board was not such a danger as he was 
bound to anticipate when the car was running in the unusual man- 
ner of having the foot board next to the trolley poles, and he had 
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no knowledge that it was so running. In the absence of knowledge, 
he had the right to assume that the car was properly managed, and 
was running with the foot board away from the poles, and that there 
was no danger from trolley poles while on the foot board. His fail- 
ure to look ahead was not necessarily negligence, unless he had 
reason to anticipate danger. He had the right to assume that the 
company was running the car in the usual manner, and that it would 
perform its duty in guarding the safety of its passengers. 

However, the court reverses a judgment which the passenger ob- 
tained because of what it considers the too great breadth of an in- 
struction which told the jury that if it found the two facts, namely, 
that the car was on the wrong track, with the running board next 
to the poles, and that the passengers were not warned, negligence 
was shown, which, it holds, was taking from the jury the question 
which the latter should have decided from all the facts and circum- 
stances existing at the time. 



LIABILITY WHERE PASSENGER IS THROWN 

THROUGH WINDOW WHEN WHEEL BREAKS AND 

OTHER PASSENGERS TESTIFY TO EXCESSIVE 

SPEED. 

Johnsen v. Oakland, San Leandro & Haywards Electric Railway 
Co., Consolidated (Cal.), 60 Pac. Rep. 170. Feb. 21, 1900. 
Where a passenger upon an electric street car was thrown across 
the car, against and through the window on the opposite side of 
the car from where he was sitting, the supreme court of California 
holds that the jury may well have said from the evidence that this 
would not have happened if the car had been traveling at a proper 
and lawful rate of speed, and holds that it was justified in finding 
that the proximate cause of injury was the excessive rate of speed, 
notwithstanding the flange of one of the wheels of the car may have 
broken, while it was upon a curve, and the car left the track. In 
other words, the court holds that it cannot be said, as matter of law, 
where such an accident happened, that, if the speed of the car had 
been but eight miles per hour, the passenger would still have been 
precipitated through the window of the car, and have received the 
injuries suffered. 

Moreover, having thus settled that the defective wheel was not 
necessarily the sole cause, or to any degree the direct and proxi- 
mate cause of the injury, the court holds that, even conceding a 
latent defect in the wheel, and the exercise of the proper amount 
of care in selecting and using the wheel by the defendant com- 
pany, still, the passenger's cause of action might be full of merit, 



194 STREET RAILWAY LAW. 

and presented a proper case to go to the jury upon the question 
as to the proximate cause of the injury. 

Then it was argued that the various other passengers who were 
riding on the car at the time the accident occurred, who were in- 
troduced as witnesses by the plaintiff to show the rate of speed the 
car was traveling, were not competent to give an opinion upon that 
question. But, in view of the fact that they were regular travelers 
upon this line of cars, and that the schedule and statutory time was 
eight miles per hour, the court holds that there could be no question 
but that the testimony given by them to the effect that the car was 
going very fast, and at an unusual rate of speed, was proper evi- 
dence to go to the jury. And, indeed, the court says, the law 
recognizes a very broad and liberal rule in the reception of opinion 
evidence of nonexperts as to the rate of speed cars may be traveling. 
To this it adds that the fact that these witnesses were passengers 
upon the car, rather than bystanders, did not bar them from testi- 
fying in this respect, they having only given an approximate opinion 
as to the rate of speed the car was going at the time, while they 
were fairly intelligent, and had at least made casual observation as 
to the speed of the cars at other times. 



CASE MADE WHERE PARTY DRIVES INTO UNNOTICED 
SAGGING WIRE ON STREET. 

Lloyd V. City & Suburban Railway Co. (Ga.), 35 S. E. Rep. 170. 
Mar. 2, 1900. 

As a physician and his servant were going along in a vehicle 
drawn by two horses at an ordinary gait, — a slow trot.^the servant 
driving, they encountered, at a cross street, a wire, belonging to the 
street railway company, which had sagged from the poles and was 
swinging at about the height of the horses' necks from the ground. 
The wire touched the horses' necks as they were driven under it, 
and caused them to jump, and to move forward more rapidly. Then, 
passing over the horses, it struck and caught the doctor and the 
driver, and injured them, as well as cut off the top of the vehicle. 

Both of the men testified that they did not see the wire until it had 
struck the necks of the horses. The driver testified that he was 
looking straight forward along the street, as it was his duty to do, 
but did not see the wire until the doctor made an exclamation and 
threw up his hands, the wire then being within twelve inches of his 
face, yet that he could have seen it 100 yards, if his attention had 
been directed to it. The doctor, according to the evidence, was not 
looking ahead, but, as was his custom, relied upon his driver to look 
out for obstructions, etc., on the road or street. There was no ^vi- 
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dence as to the length of time the wire had been allowed to remain 
swinging across the street. Nor was there any evidence as to what 
caused it to sag from the poles. Moreover, the evidence disclosed 
that, from the time the wire was seen by the doctor until the time 
it inflicted the injuries, the occupants of the vehicle could not stop 
the horses or avoid running against the wire. 

Under this state of facts, the supreme court of Georgia holds, it 
was error to grant a nonsuit in the actions brought by the doctor 
and his servant, respectively, to recover damages. 

It is a general rule, the court says, that, when a person sees that 
he is in danger in consequence of the negligence of another, he is 
bound to avoid that danger, if he can do so by the exercise of ordi- 
nary care; or, if he has reason to apprehend danger occasioned by 
another's negligence, he must exercise ordinary care to avoid it. 
But whether a person who is in the habit of traveling the streets of 
a city day after day, and these streets are clear of obstructions, 
ought to see a wire the size of the little finger, when he is looking 
straight ahead in the direction of the wire, and, could have seen it 
a much greater distance, if his attention had been called to it, is, the 
court thinks, a question for the jury, and not for the court. And, 
assuming that the jury would find that the plaintiffs in these cases 
ought, by the exercise of ordinary care, to have seen the wire, this, 
the court holds, would be conclusive that there was negligence on 
their part; but still, if the defendant was also negligent, and the 
plaintiffs' negligence was less than that of the defendant, they could 
recover damages, if, after seeing or having reason to apprehend the 
danger, they could not then have avoided it by the exercise of ordi- 
nary care. 



MUST LOOK OUT FOR CARS HIDDEN BY TREES. 

Kelley v. Wakefield & Stoneham Street Railway Co. (Mass.), 56 

N. E. Rep. 285. Mar. 1, igoo. 

There is, the supreme judicial court of Massachusetts says, no 
absolute rule of law requiring a traveler to look and listen before 
crossing the tracks of an electric railway in a public highway. It 
also says that his conduct is not to be judged of in the light of 
what has happened, but in the light of the circumstances as they at 
the time presented themselves to him, and he cannot fairly be 
charged with the result of arithmetical calculations after the event, 
by persons not confronted with the necessity of action. Yet, not- 
withstanding this, it holds guilty of contributory negligence a 
driver of a grocer's wagon who looked for a car only once, and 
that when he had reached, on a cross street, a point about 80 feet 
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from the track which he was approaching, and neither looked nor 
listened at all at any time for any car that might when he did his 
looking be temporarily hidden behind an impenetrable row of 
pine trees so placed that he could see beyond its further end, but 
coming from behind which such car would reach the crossing 
just about the time he did. 



MAY EXPECT ONE WILL CEASE TURNING TOWARDS 
■ TRACK WHEN GONG IS SOUNDED. 

Cawley v. La Crosse City Railway Co. (Wis.), 82 N. W. Rep. 197. 

Feb. 27, 1900. 

A motorman has a right to expect, the supreme court of Wis- 
consin holds, that a person in a buggy turning towards the trac'j 
in front of his car will respond to the gong and cease such move- 
ment, and is bound, as an ordinarily careful man, to exert eflfortj 
to stop his car only after the contrary becomes apparent. 



EXTREME CARE MUST BE EXERCISED TO PROTECI 
WORKMEN ON TRACK. 

Bengivenga v. Brooklyn Heights Railroad Co. (N. Y.), 62 N. Y. 

Supp. 912. Mar. 6, 1900. 

An employe of an asphalt company, who was carrying a shovel- 
ful of hot asphalt ready for deposit between the rails of the track 
of the railroad company, waited for a car to pass, which came 
along just in time to prevent its deposit, and then stepped between 
the tracks to deposit the asphalt, when he was struck by a freight 
car, which followed the passenger car. ThJ evidence also tended to 
establish that the car which struck the man gave no signal of its 
approach. He got judgment for damages, against the railroad 
company, which the appellate division, second department, of the 
supreme court of New York affirms. 

Under ordinary circumstances, the court says, it is quite probable 
that upon the evidence the man would have been held to be guilty 
of contributory negligence, as matter of law, had he be«n a traveler 
upon the highway. But the court does not think such result should 
follow under the peculiar circumstances of the case. It holds that 
the railroad company was chargeable with notice of the fact, both 
by its contract to repair the street and its actual condition, it being 
torn up, that workmen were upon the track at this point, and were 
required to be, in order that the work might proceed. 

It is evident, the court goes on to say, that the operation of the 
cars created a condition in which this man and those engaged upon 
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the improvement were required to work in the intervals between 
the moving cars upon the track, and, under such circumstances, 
would remain thereon many times until the car came very close 
upon them. The condition was pne where the person operating 
the car was required to exercise extreme care for the protection of 
the workmen, and it is evident that abundance of warning was re- 
quired. The car was also required to be under such control as that 
it could be stopped practically upon the instant. A finding being 
authorized that no warning of any description was given of the 
approach of this car, the railroad company's negligence was estab- 
lished. 

Whether the man should have observed the car, or not, became a 
question of fact for the jury. Yet, as the condition was one where 
he had the right to assume that warning would be given, and as 
the prosecution of the work required that the asphalt should be 
deposited while hot, the court says that it is quite evident that the 
operation of the car was to be had with regard to the man's being 
between the rails of the track; and it thinks that he might rely upon 
the fact that the operator of the car would stop the same when it 
reached the point where he was upon the track. But whether, un- 
der such circumstances, he ought to have immediately looked, after 
the passage of the first car, or whether he was justified in relying 
upon the assumption that the railroad company would discharge 
its duty to give warning of the approach of the car, and stop the 
same before working an injury, was, the court holds, a question 
of fact for the jury. The returning of a verdict in his favor, shows 
the latter's view of it. 



CONTRIBUTORY NEGLIGENCE OF PASSENGER IN- 
JURED ON RUN BOARD BY OUTSIDE OBJECT. 

Flynn v. Consolidated Traction Co. (N. J.), 45 Atl. Rep. 799. Feb. 
26, 1900. 

There was evidence in this case from which the jury might infer 
that the plaintiff, a passenger on a trolley car, had notified the 
conductpr of his desire to alight; that the car had slowed down; 
that the passenger had got upon the run board, in preparation to 
alight; that the car then increased its speed, and that the passen- 
ger, in endeavoring to again signal the conductor, leaned over so 
far that his head was brought into contact with the handle of the 
door of a milk wagon proceeding in the same direction with the 
car; and that he thus received the injuries for which he brought 
suit. 

In making absolute a rule to show cause why a new trial should 
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not be granted, after verdict for the plaintifif, the supreme court 
of New Jersey holds that on taking such a position the passenger 
was under a duty to use his powers of observation, and observe and 
avoid dangers ab extra, as it calls them, or from without, and 
that the evidence that he leaned over so far as to be carried against 
a passing vehicle, which he did not observe, and which, if he had 
used observation, he could have observed and avoided, established 
his negligence contributing to his injury. 

It does not decide, but propounds as a query, whether, in re- 
spect to dangers ab extra, or from without, not created by the 
carrier, nor the result of the construction or operation of its road, 
it is negligence per se, or in and of itself, in the passenger to take 
a position on the run board of a car. And yet it does intimate that 
the true rule might be that a passenger who is invited to take pas- 
sage in a street car so full of passengers that he is obliged to 
stand on a run board, is" not to be considered as negligent with 
respect to dangers arising from the construction of the car, or its 
operation by the carrier and its servants, but that the passenger 
may be considered negligent with respect to dangers which may 
be said to arise ab extra. 



FRANCHISES ARE NOT LIKE PROPERTY HELD IN 

TRUST. 

State v. Superior Court (Wis.), 8i N. W. Rep. 1046. Feb. 27, 1900. 
In holding that a court of equity has no jurisdiction to restrain 
a city council from exercising a discretionary legislative" power 
vested in it to grant corpo rate rights and franchises, the supreme 
court of Wisconsin makes the point that such corporate rights and 
franchises are not like a fund or property held in trust for the 
citizens and taxpayers of the city. 



APPERTAINING TO FORECLOSURE OF TRUST DEED 
AFTER A DEFAULT. 

Rumsey v. People's Railway Co. (Mo.), 55 S. W. Rep. 615. Dec. 
19, 1899. 
In a suit to foreclose a trust deed on the property of a street 
railway company, the supreme court of Missouri holds that where 
there is no pretense that bondholders not made parties have any 
interest in the bonds which the trustee named in the deed does not 
represent, or that he is not acting in good faith, whatever fore- 
closes the trustee, in the absence of fraud or bad faith, tore- 
closes them, without their being made actual parties. But where 
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the petition to foreclose is in behalf of all the bondholders who 
may desire to become parties to the suit, it holds that it is their 
right and within the province of the court to permit them to inter- 
vene. 

It also holds that a clause in such a trust deed declaring the 
bonds due on default of payment of one coupon for 30 days is self- 
executing, as it is termed, valid, and will justify a decree for the 
full amount of the bonds. 

Nor does the court consider that a decree of sale under fore- 
closure proceedings is vitiated because, while it provides that the 
property be sold to the highest and best bidder for cash, it also 
provides that the bonds and coupons secured by the mortgage deed 
of trust may be put up, to amount which they may be proportion- 
ately entitled to, in payment by the purchaser or purchasers. It 
maintains that if the purchaser has the requisite bonds, in payment 
of which the proceeds arising from the sale of the property are 
to be applied that there is no reason to go through the useless 
ceremony of paying cash on the bid, and then taking up the bonds 
with the same cash. 

Neither does the court think that such decree can be said to be 
erroneous in ordering the sale of the property by a special com- 
missioner, the statute not prohibiting it and it not being an un- 
usual way for the conducting of such sales when made under de- 
crees of courts of chancery. 

An appointment of a receiver having been acquiesced in by all 
the parties to a suit for more than a year after it was made, the 
court holds that they must be held to have waived any irregu- 
larity if any there was in the appointment. One reason given for 
this is that an application for the vacation of an order appointing 
a receiver must be made in a reasonable length of time. 

Evidence touching the relations of the president with, and in- 
fluence over the board of directors of the street railway com- 
pany, the court pronounces mere matter of opinion, and notadmis- 
sible for any purpose. 



CONSTRUCTION OF INHIBITION AGAINST CONSOLI- 
DATIONS INJURIOUS TO COMPETITION. 

Trust Co. of Georgia v. State (Ga.), 35 S. E. Rep. 323. Feb. 27, 
1900. 
That portion of paragraph 4, section 2, article 4, of the consti- 
tution of the state of Georgia which denies to the general as- 
sembly "power to authorize any corporation to buy shares or 
stock in any other corporation," the supreme court of Georgia 
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holds ij not absolute in its terms, but was designed only to prevent 
the general assembly from authorizing one corporation to pur- 
chase shares of stock in another when doing so "may have the 
effect, or be intended to have the effect, to defeat or lessen com- 
petition in their respective businesses, or to encourage monopoly." 

This clause of the constitution, the court goes on to say, applies 
to and includes all corporations, and consequently is applicable to 
street railway companies, and enforceable as to them whenever 
they directly or indirectly violate its provisions. 

However, in interpreting what is meant by "competition" in 
this connection, the court suggests that it is well enough to bear 
in mind that there is a vast difference between the business of 
street railway companies, constructed generally simply for the 
purpose of passenger travel from one portion of a city to another, 
and steam railroad companies, whose business is the transporta- 
tion of freight and passengers for long distances, and involving 
business in extensive territory. And it does not consider it viola- 
tive of the constitutional provisions for a consolidation of street 
railway lines to be effected where it will probably lead to granting 
the public generally along their routes greater and less expensive 
facilities and conveniences of transportation. Such a case it main- 
tains was one where, with the disconnected lines, a passenger, by 
paying the usual fare of five cents, could go only in one direction, 
and only to a point on the line which he first took; but, with the 
separate lines connected, one could start upon any line of the 
system, and for the same fare, by procuring a transfer to any other 
line in the system, he could reach at the same expense any point 
upon any of the lines that were controlled by the entire system. 



PHYSICAL EXAMINATION OF PLAINTIFF IN CASE 
IN UNITED STATES COURT. 

Camden & Suburban Railway Co.' v. Stetson (U. S.), 20 S. C. 

Rep. 617. Apr. 9, 1900. 

It is settled in the supreme court of the United States that no 
power to make an order for th^ surgical examination of the plain- 
tiff in an action to recover damages for injury to the person exists 
at common law; in other words, that the court has no inherent 
power to make it. But the supreme court now holds that where 
the state in which the United States court trying such a cause sits 
has a law which provides for the making of an order for the ex- 
amination of the person of the plaintiff in a case of that charac- 
ter, the law of the United States (section 721 of the Revised 
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Statutes) applies that law to that case; in fact, to all cases of 
such a nature on trial in Federal courts sitting in that state. More- 
over, such a statute as the New Jersey act of May 12, 1896, on the 
subject, it does not think violates the federal constitution. Nor 
does it consider that the citizenship of the plaintiflF at the time of 
the injury is material, so long as the United States court that 
tries the case has jurisdiction thereof and the parties at the time 
of the commencement of the action. 



LIABILITY FOR INJURY TO EMPLOYE FROM DEFEC- 
TIVE CAR. 

Murdock v. Oakland, San Leandro & Haywards Electric Railway 
Co. (Cal.), 60 Pac. Rep. 469. Mar. 6, igoo. 

To furnish a car for the use of the public, or even for the use of 
the motorman and conductor, which is in such defective condition 
that it starts with a jump or jerk, or will make sudden lunges, so 
that if started before passengers are seated they must be steadied 
by the conductor, and the employes must brace themselves to es- 
cape injury, the supreme court of California holds, is clearly negli- 
gence. Indeed, in one part of its opinion it says that it was gross 
negligence to send out such a car for the patronage of the public. 

Nor does the court consider that a nonsuit was justified where a 
conductor went to work upon such a defective car, not knowing 
at the time it was defective, but soon after discovered the defect, 
and that the use of the car was surrounded with some danger, and 
thereupon continued work for the period of an hour or more until 
he was injured. It says that if the employe, upon the discovery 
of the defect, had at once made complaint to the company, and 
had been promised that it should be remedied, clearly he would 
have been justified in continuing work for a reasonable time in 
expectation that the promise would be kept; and what would be a 
reasonable time is a question of fact for the jury. Again, the 
employe clearly had a reasonable time in which to make complaint 
to the company of the defect, and that, too, would be a question 
of fact for the jury. So the court holds that whether the conductor 
had been guilty of that which would defeat his recovery in this case 
was a question of fact, and not of law. 

The employe, the court goes on to say, certainly was not bound 
to stop and leave the car at the moment he discovered the defect, 
regardless of the number of passengers, and regardless of the lo- 
cation of the car upon the track as to its distance from the power 
house or other cars. The dangers surrounding its further use by 
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the employe should be great in order to justify such a course of ac- 
tion. There was no such great danger here. These being the prin- 
ciples of law bearing upon a state of facts like those in this case, 
the court holds that it was a question of fact for the jury to say 
whether the conductor should have made complaint at once, or, as 
a reasonably prudent man, might have waited until noon to make 
complaint, or delayed until night, or still have delayed an addi- 
tional length of time. 

It will thus be seen, adds the court, that an employe is not barred 
from recovering damages in every case, as matter of law, when he 
knows a defect exists in the appliance, and that there is a certain 
amount of danger surrounding its use. He is not bound, as matter 
of law, to stop work instanter in all such cases. If the exercise of 
ordinary prudence demands that he stop work at once, he must 
stop, but, if otherwise, he should make complaint to the employer 
of the defect, and for a reasonable time thereafter cannot be held 
as matter of law to have assumed the risk. 

Judgment it>r defendant, upon motion for nonsuit, reversed. 



REQUIRED SALE OF TICKETS OUTSIDE OF CORPOR- 
ATE LIMITS AND USING COUPON TICKETS. 

Rice V. Detroit, Ypsilanti & Ann Arbor Railway (Mich.), 8i N. W. 
Rep. 927. Feb. 20, 1900. 

By the terms of a village franchise the duty was imposed to sell 
five tickets for 50 cents, good between a certain point outside of 
said village and any point in the village. The franchise further 
provided, "All such tickets shall be kept for sale upon each and 
every car operated by it." The company contended that the fran- 
chise was in force only within the territorial limits of the township, 
and did not cover territory in other townships. But the supreme 
court of Michigan does not think that this contention can be sus- 
tained. 

"The court holds that the franchise was in the nature of a con- 
tract, and imposed obligations upon the company which those hav- 
ing the right to ride between the points mentioned in it had a right 
to enforce. It says that the company saw fit to contract with the 
village for a rate outside the limits of the village, and to agree that 
tickets should be sold on its cars, and that this contract it could not 
repudiate. The tickets must be kept for sale on the cars at any 
point on the line, intermediate as well as terminal. 

To illustrate, the tickets which the company was accustomed to 
sell consisted of two parts, applying to and from a point in a town- 
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ship intermediate between the two terminal points stated. A pas- 
senger asked to buy a strip of the five tickets at this intermediate 
point, having ridden on a part of ticket that he had up to such point, 
and the court holds that his right under the village franchise in 
question was not different than it would have been had the franchise 
of the intermediate township been silent on the subject of fares, 
and that he was entitled to buy the tickets at such point. 

But it was urged that no damage was shown, for the reason that 
the tickets which the company was accustomed to sell, consisting, 
as they did, of two parts, were not the kind of tickets required by 
the franchise, and that the company was not required to accept the 
strip or coupon from the intermediate point to the village, but was 
only required to furnish a through ticket. The court replies that it 
might be a sufficient answer to say that a failure to sell the tickets to 
the passenger when demanded entitled him to nominal damages, 
at least, and that no more than nominal damages were awarded in 
this case; but, it goes to state, a further answer was that the com- 
pany had placed its own construction on the requirements, and had 
provided tickets to suit itself. The passenger was entitled, by 
means of such tickets, to a ride between the two terminal points 
for 10 cents. He sought to obtain it by means of the only tickets 
kept by the company for sale. One part of such a ticket had been 
given up, and, if he had been able to obtain the tickets requested, 
the remaining portion could have been paid for with the other 
coupon. Hence, the judgment given for 5 cents, the amount sued 
for, and costs, was affirmed. 



LIABILITY WHERE ATTORNEYS' FEES ARE ASSUMED 
ON COMPROMISE. 

Pilkington v. Brooklyn Heights Railroad Co. (N. Y.), 63 N. Y. 
Supp. 211. Mar. 13, igoo. 
A party who claimed to have a cause of action against a street 
railroad company made a written contract with his attorneys, by 
which he agreed that they should receive for their services one-third 
of any sum for which the case might be adjusted, and that neither 
party should settle the case without the consent of the other. Ac- 
companying the summons and complaint was a notice to the com- 
pany, signed by the attorneys, that they claimed a lien in accord- 
ance with this agreement. The company effected a settlement 
with the party for $2,600 and agreed with him, in Writing, "to ad- 
just any claim for costs or for any lien upon the cause of action 
which the said attorneys may be able lawfully to establish." 
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In this latter feature, particularly, the case seems to be different 
from most, or all, of the cases in the books. In deciding it, the 
appellate division, second department, of the supreme court of New 
York holds that the attorneys were entitled to one-third of $2,600; 
that their client was still under a valid obligation to pay them that 
sum, and that what the company contracted to do was to assume 
his liability, and so assume it as to finally release and discharge 
him, and that it could not be assumed that the company intended 
only to agree to pay or adjust such lien as the attorneys shpuld be 
able to establish against it by a continuance of the litigation or 
otherwise. 

But this being settled, the court does not consider that the per- 
formance of the agreement could be enforced by a summary order, 
disobedience of which could be punished as for a contempt. Nor 
does it think that this was made otherwise by the amendment to 
section 66 of the code of civil procedure to the effect that "the 
court upon petition of the client or attorney may determine and 
enforce the lien." That, it holds, does not confer power to de- 
termine and enforce a stipulation in the action not between attor- 
ney and client, although relating to the former's lien. 

To sum up, the court says that the attorneys have their claim 
against their client, who has a fund of $2,600 on which they have a 
lien for their compensation; and in addition they have the com- 
pany's written agreement, made for a valuable consideration, bind- 
ing it to pay and discharge this claim and lien, and which is en- 
forceable by action. Or they have the undoubted right, supported 
by numerous and uniform decisions, to proceed to judgment in this 
action for the protection and enforcement of their liens, either by 
default in case no answer has been served, or in the usual way 
if the action is at issue. 



FAILURE TO GIVE TIMELY SIGNALS EVIDENCE OF 
NEGLIGENCE. 

Dennis v. North Jersey Street Railway Co. (N. J.), 45 Atl. Rep. 

807. Feb. 26, 1900. 

It is not error in a trial judge, the supreme court of New Jersey 
holds, to charge the jury that, if the motorman operating on the 
public streets an electric street railway car, on which a bell or gong 
is maintained to be rung or sounded as a signal of danger, fails 
to give timely signals of danger in approaching a street crossing 
which he intends to cross, such failure is evidence of negligence 
on the part of the motorman. 
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DUTY OF CHILDREN TO OBSERVE APPROACHING 

CARS. 

Brady v. Consolidated Traction Co. (N. J.), 45 Atl. Rep. 805. Feb. 

26, 1900. 

A boy gyi years of age, playing in a public street, ran across the 
track of a trolley road, and was struck and injured by a passing 
car. He testified that he neither saw nor heard the car. There 
was no obstacle to his seeing the car if he had looked before going 
on the track. Under these circumstances, the supreme court of 
New Jersey holds that a verdict in his favor could not be sup- 
ported. 

The plaintiff, the court says, was a foot passenger crossing a 
street containing a car track. A duty devolved upon him before 
crossing to use his powers of observation to observe approaching 
cars, which were within a distance, if run at lawful speed, to put 
him in danger. Such a duty devolved upon him as an intelligent 
youth who was sui juris, or possessed of legal capacity to act 
in his own right in the matter, as he was admitted to be. 

The duty of observation required from children, the court goes 
on to state, may differ in extent and degree from that required 
from an adult. Judgment which a jury might find lacking in 
prudence if formed by a person of mature years, might perhaps be 
found not to be lacking in prudence if formed by a child, but the 
child is not excused from some duty of observation. 



ORDINANCE MAY NOT IMPAIR CONTRACT OBLIGA- 
TION IN CONSTRUCTION OF GRANT. 

Mercantile Trust & Deposit Co. v. Collins Park & Belt Railroad 
Co. (U. S. C. C), 99 Fed. Rep. 812. Feb. 7, 1900. 
The United States circuit court, northern district of Georgia, 
holds that there is no escape from the conclusion that the propo- 
sition is established by United States supreme court decisions that 
an ordinance passed by a municipal corporation in its legislative 
and governmental capacity, especially with reference to the con- 
trol of the streets, and the granting of rights and privileges therein, 
is a law of the state, within the meaning of the provision of the 
constitution of the United States, which prohibits any state from 
passing a law impairing the obligation of contracts. Nor does 
it accept of the argument that for a municipal ordinance to be 
a state law, in this sense, it should be one withdrawing a right, 
and not one merely construing the effect of a previous grant. If a 
municipality grants a right in the streets or otherwise, such as 
that, when accepted and acted upon, a binding contract comes into 
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existence between the grantee and the municipality, and the city, 
by a limited construction of the effect of the grant, deprives the 
grantee of a. part of the rights obtained thereby, the court says 
that this would seem to be as much an impairment of its obligation 
as if the city should by express action withdraw part of the rights 
so granted. 



LIABILITY IN LAYING HOSE ACROSS STREET FROM 
HYDRANT TO TANK CAR. 

North Jersey Street Railway Co. v. Morhart (N. J.), 45 Atl. Rep. 

812. Mar. s, 1900. 

Considering that a public street is devoted to the use of passen- 
gers on foot or in vehicles, the court of errors and appeals of New 
Jersey suggests that it is a question whether a street railway 
company may lawfully obstruct its free use by laying a hose from 
a hydrant at its side to a tank car on the company's track for- the 
purpose of filling the tank with water to be used in sprinkling 
the company's tracks. But if a right to place such an obstruc- 
tion in a public highway exists, which is here assumed, but not 
decided to be the case, the court holds that it must raise a duty on 
the company which it owes to all travelers on the highway to give 
such warning of the obstruction as would be reasonably required 
to protect the traveler from injury thereby; and whether such 
warning was in fact given must be a question for the jury. More- 
over, evidence that a bicyclist was riding in a bent position at 
a considerable speed in a public highway, the court holds, in this 
case, where it affirms a judgment against the company, will not 
establish negligence contributory to his death, occurring by his 
being thrown from his wheel by reason of the obstruction of a 
hose stretched across the highway, if the attitude of the deceased 
was consistent with such observation as a traveler on the highway 
is required to make in respect to such obstacles, and the evidence 
may justify an inference that the obstacle might escape the re- 
quired observation. 



CONSOLIDATED COMPANY HOLDS PROPERTY IN 
OWN RIGHT. 

Greene v. Woodland Avenue & West Side Street Railroad Co. 

(O.), 56 N. E. Rep. 642. Feb. 20, 1900. 

A corporation formed by the consolidation of two or more 
companies, the supreme court of Ohio states, holds its property 
acquired by such consolidation in its own right, and not in trust 
for the constituent companies. The liability of the constituent 
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companies attaches to the consolidated company by virtue of the 
statute, and not by virtue of the law of trusts. 

Furthermore, the court holds that section 6478 of the Revised 
Statutes of Ohio, which provides the manner in which service 
of summons may be had upon railroad companies, is not appli- 
cable to street railroad companies. 



PROPER PARTY TO SUE HOLDER OF ASSIGNMENT 
OF FRANCHISES. 

Havana City Railway Co. v. Ceballos (N. Y.), 63 N. Y. Supp. 417. 
Mar. 9, 1900. 
Where a third party is holding for the benefit of a certain-named 
corporation an assignment of a street railway franchise, the right 
of action to enforce the agreement under which he is holding same 
and to compel him to deliver over the assignment, the appellate 
division, first department, of the supreme court of New York 
holds, is vested in the corporation, and to enforce such agreement 
the stockholders are neither necessary nor proper parties, the cor- 
poration not having refused to sue. Neither does it consider a 
trustee for the stockholders a necessary or proper party plaintiff 
in such a case. 



VALIDITY OF EXTENSIONS BEYOND LEASED INTER- 
VENING TRACKS AND TEMPORARY LOCATIONS. 

Daniels v. Commonwealth Avenue Street Railway Co. (Mass.), 56 
N. E. Rep. 715. Mar. 3, 1900. 

There intervened between the end of the old tracks of this street 
railway company and the beginning of the new tracks of what pur- 
ported to be an extension, tracks of another company, which this 
company used under a contract with such other company. This 
contract was approved by the railroad commissioners, but had not 
been sanctioned by the board of aldermen. For want of that sanc- 
tion, it was contended that the company was not using the inter- 
vening tracks lawfully, and that therefore the new location was not 
an extension, and could not be granted. 

But, assuming for the purposes of decision that the authority of 
the aldermen was necessary to the legality of the contract, and had 
not been given by implication, and assuming, also, without decid- 
ing, that there must be some sort of continuity with the existing 
location of the company's tracks, nevertheless, the supreme judi- 
cial court of Massachusetts holds that the location did not fail on 
this ground. It appears to think it sufficient that the new tracks 
were connected with the old by a continuous hne, all actually in 
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use by the company, and that no one who had anything to say 
about it made any objection to the use, but rather all seemed to 
approve of it,— both railway companies, the board of aldermen, and 
the railroad commissioners. To this, the court adds that it does 
not conceive that the process of the statute was intended to enable 
citizens having no other standing than as members of the public, 
although, no doubt, having a considerable practical interest, to rip 
up transactions satisfactory to all who have a voice in the matter, 
by discovering some technical flaw in the records of past proceed- 
ings. 

Another objection was that the location was expressly made 
temporary only, to terminate upon the abolition of a certain grade 
crossing. The reason for this was that the location through the 
street in question was a detour, and that as soon as the cars could 
run straight on this street where the grade crossing then was with- 
out crossing the railroad there at grade, they would undoubtedly 
do so. But it was insisted that there was no power to grant a tem- 
porary location. The court answers that it does not see why not, 
if the street railway company was satisfied. Ordinarily, it may be 
presumed, a railway company would not accept a location in those 
terms. If it is willing to do so, probably some necessity exists, 
such as notoriously has led to such grants in the case of the Boston 
Subway, and elsewhere. If it is willing to do so, the court goes on 
to say it does not perceive any reason, the statutes being silent, for 
holding the grant void, or even voidable, on the protest of citizens 
to whom the temporary character of the grant is no injury. 



EJECTION OF PASSENGER FOR PASSING SUSPICIOUS 

COIN. 

Vassau v. Madison Electric Railway Co. (Wis.), 82 N. W. Rep. 
152. Mar. 20, 1900. 
A gentleman accompanied by a lady gave a conductor a half dol- 
lar, in payment of their fare, receiving back 40 cents in change. 
Thereafter, believing from its unusual and suspicious appearance 
that the coin was not genuine, the conductor so informed the pas- 
senger, and requested him to take it back, and pay him in other 
money. This the passenger refused to do, and the conductor took 
hold of him, and put him off the car. A jury gave him a verdict for 
$Soo damages. This the trial judge considered excessive, and re- 
quired a remittitur from of $250, which, having been made, ,he en- 
tered judgment for the balance. But this judgment has not been 
allowed to stand. The supreme court of Wisconsin has reversed 
it, ordering a new trial. It holds particularly, that the evidence did 
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not justify the submission to the jury the question of punitory 
damages. 

The circumstances under which the controversy arose, the court 
says, were peculiar, and called for mutual forbearance. Confess- 
edly, the piece of money received by the conductor was unusual in 
its appearance. Such appearance at first excited suspicion on his 
part, which apparently, after more careful examination, ripened into 
a conviction, that the half dollar was not genuine, and so, as above 
stated, he informed the passenger, and asked him to take it back, 
and give him other money in place of it. If the result had proved 
the money to be counterfeit, then, the court declares, it would have 
been the right and duty of the conductor to put the passenger off 
the car, if he failed to pay his fare in good money. But the result 
proved that the money was genuine. That being so, the passenger, 
the court holds, was lawfully entitled to ride to his destination, and 
hence rightfully entitled to compensatory damages for being thus 
wrongfully ejected. 

The mere fact that the conductor, in good faith, told the pas- 
senger that the money was counterfeit, the court holds, was no in- 
sult. Few are so fortunate as never to have received a counterfeit 
coin. It is only the passing of such coin with knowledge of the 
fact which makes it an offense. So, there being nothing in the evi- 
dence to warrant the jury in finding that the passenger was ejected 
from the car under circumstances of aggravation, insult, or cruelty, 
or with vindictiveness or malice, the court holds that it was error, 
as already intimated, to submit to the jury the question of exem- 
plary or punitive damages. In order to recover punitive damages, 
it further explains, it was necessary not only to prove that the con- 
ductor's conduct was such as to subject him to such damages, but 
that the company either in advance authorized such conduct, or, 
with knowledge of such conduct, ratified the same. 

The passenger testified that the next morning he went to see the 
superintendent, who asked him his address, and told him that the 
conductor was one of the oldest conductors on the line, and one of 
their most faithful men, and that the company would stand by what 
he did; that the conductor had the power to protect the company's 
property, — had a perfect right to put him off the car; that the 
superintendent told him that he would look the matter up, in order 
to see whether the money was good or not. In this conversation, 
in respect to the passenger's having been put off the car, the court 
finds nothing to warrant the jury in finding that the superintendent 
authorized or ratified any aggravating, insulting, cruel, vindictive, 
or malicious conduct on the part of the conductor. 

On the question of compensatory damages, the court holds that 
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it was error to refuse to instruct the jury that, "in considering the 
question whether there was any injury to the feelings of the plain- 
tiff, you have the right to consider his conduct and that of the con- 
ductor, and, among other things, whether or not the plaintifif 
sought to avoid trouble, or whether his conduct was such as tended 
to provoke and cause trouble unnecessarily." 



CONTROLING POWER OF PUBLIC AUTHORITIES 
OVER CONSTRUCTION OF JOINT BRIDGE . 

Wyandotte & Detroit River Railway v. King Bridge Co. (C. C. A.), 
100 Fed. Rep. 197. Feb. 12, 1900. 
Two townships, lying on opposite sides of a river, and a street 
railway company, entered into a contract to bridge the river, the 
expense to be apportioned between them. Then these three parties 
contracted with a bridge company to construct the bridge. And 
now the United States circuit court of appeals, sixth circuit, holds 
that, as the bridge was to be a part of the public highway, not- 
withstanding that the bridge company agreed to build the substruc- 
ture and superstructure of the bridge complete in every particular, 
in accordance with plans and specifications that had been prepared, 
and under the supervision of a consulting engineer to be jointly 
employed by the township and street railway company, it was still 
within the province and duty of the township authorities to locate 
this part of the highway, and equally the duty of the bridge company 
to adopt the location pointed out by their agent. Wherefore, it 
holds that the street railway company will have to pay its propor- 
tion of an expense incurred by reason of additional work required 
on account of such agent, who was an engineer or surveyor em- 
ployed by the townships to locate the abutments,, making a mistake 
in locating the abutments, and this, notwithstanding that his em- 
ployment was without the knowledge or consent of the company. 
Nor does the court consider that the railway company would have 
any right to charge the bridge company with delay which the testi- 
mony might show was caused by the direction and request of the 
township officers, or by their failure to furnish proper lines for the 
proper construction of the bridge. In this connection it states that 
it thinks that the bridge company might well rely upon directions 
given within the scope of his authority by the engineer, as well as 
like directions of the members of the township boards acting in 
good faith in the construction of the work — not to change the terms 
of the written contract, but as directing matters essential to the con- 
struction of the bridge, not specifically covered by the terms of the 
written agreement. 
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INJURY BY LURCH OF CAR AT CURVE OF PASSENGER 
PREPARING TO ALIGHT. 

Babcock v. Los Angeles Traction Co. (Cal.), 60 Pac. Rep. 780. 
Mar. 24, 1900. 

There is no rule of law, the supreme court of California asserts, 
which requires a passenger in a street car to retain his seat or other 
position until the car has actually stopped. In harmony with this, 
it holds, in this case, that the trial court was not authorized to with- 
draw from the jury the determination of the issue of contributory 
negligence on the part of the passenger injured, because, it says, it 
could not declare that it was contributory negligence on his part to 
start to get off from the car before it had come to a full stop. And 
when he had shown that the company had assumed to carry him as a 
passenger upon one of its cars, and that while being so carried he 
had sustained an injury by reason of the manner in which the car 
was propelled along its track, a prima facie case of negligence, it 
holds, was established, which, in the absence of any other evidence, 
entitled him to recover damages. 

Moreover, the supreme court holds that the company could not 
claim that it was negligence on the part of the passenger to stand 
up while riding, or to ride upon the outer part of the car, after it 
had assumed to carry him as a passenger, and had not furnished him 
with any seat upon the inside of the car. On the other hand, it 
says, it needs no argument to show that it would be negligence for 
the company to run its car against and aroiind a curve at a speed of 
IS or even 10 miles an hour, while passengers were standing upon 
the open part of the car, without warning or protecting them against 
the danger of being thrown off. And if the passenger in ques- 
tion had the right to expect that the car would stop on the hither 
side of the curve, it does not consider that he exposed himself to 
any unusual risk in moving across the car, before it came to the 
curve for the purpose of getting off there. Neither does it regard 
the fact that he had certain packages in his right hand, and at- 
tempted to take hold of the rail with his left hand, was necessarily 
a contributing cause of his injury. 



MUNICIPAL ACTION NO AUTHORITY FOR CONDEMN- 
ING PRIVATE PROPERTY. 

Dewey v. Chicago & Milwaukee Electric Railway Co. (111.), 56 N. 
E. Rep. 804. Feb. 19, 1900. Rehearing denied Apr. 5, 1900. 
The supreme court of Illinois says that a street railroad is built 
to accommodate street travel, and it has no use for private property, 



212 STREET RAILWAY LAW. 

except so far as it may need the same for a side track, turnout, or a 
station, or as an incident to its main line. The necessity for its 
condemnation of property must be a necessity, which is incidental 
to the main purpose of the line along the street, accommodating 
street travel. Street railways are railways on or upon the streets 
of a city or town. They have no right to diverge from the street, 
and condemn private property, unless some obstruction or conform- 
ation of the surface of the ground makes such divergence necessary, 
in order to avoid discomfort or danger to the traveling public. A 
street railway may not, like a steam railway, locate its route in order 
to reduce time and distance for passengers traveling from town to 
town across the country. Such location of its route is not for the 
accommodation of local travel on the highways or streets, and there- 
fore involves a perversion of the character and object of street rail- 
ways. 

If difficulties or obstructions are encountered which render it 
impracticable to construct a street railway in the street, a necessity, 
the court goes on to state, may arise within the meaning of the act 
of March 7, 1899, which will authorize the company to leave the 
street, and go upon private property, until the difficulty encountered 
is overcome, when return may be made to the highway or street. So, 
also, if sufficient land cannot be had in the streets for side tracks, 
turnouts, and stations, and the same are necessary for a successful 
operation of the road, the company will have the right, under the 
law, to resort to private property. In other words, the power con- 
ferred by section 2 of the act of March 7, 1899, which is the same 
as section 2 of the horse and dummy act, is not a general power of 
condemnation, but is limited to cases where a necessity for resort 
to private property is shown to exist. Such necessity must appear 
upon the face of the petition to condemn. 

Furthermore, the court holds that the naming of a route for a 
street railroad under a village ordinance over private property does 
not create or establish a necessity to follow the line indicated by 
such ordinance, and that the recital of an ordinance of that char- 
acter in the petition does not show that private property is neces- 
sary for the construction of a railroad, so as to give jurisdiction to 
the courts to condemn said private property under the horse and 
dummy act. The authority to condemn comes from the state, and 
must be derived from the statutes of the state. 

Village authorities may refuse to consent to the use of their 
streets and alleys by a street railway corporation, but their con- 
sent or refusal to the use of their streets is the extent of their power. 
They control the streets, alleys, and public grounds of the village, 
but they do not control private property. Any attempt on their 
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part, by consenting to a particular location of a street railroad 
across private property, to cause the street railroad to diverge from 
the streets, alleys, and public grounds under their control, is void, 
and confers no right and creates no necessity. . 



WHERE A PERSON ATTEMPTS TO DRIVE ACROSS 
TRACK IN FRONT OF APPROACHING CAR. 

Petrie v. Third Avenue Railroad Co. (N. Y.), 63 N. Y. Supp. 315. 
Jan., 1900. 
This was the case of a man in a light delivery wagon who judged 
that he could cross the track ahead of a cable car, and who made a 
miscalculation. This leads Mr. Justice Russell to say, at a trial term 
of the supreme court, in New York county, that the man had the 
undoubted privilege of crossing the track, if, with ordinary prud- 
ence, he could pass the intersecting point before the car reached it. 
He had no right to assume that the gripman would stop the car, 
which was conveying passengers, if that gripman also believed that 
he Would cross ahead of the car in sufficient time. He also knew 
that if the car was so near that no prudent man would suppose he 
was going to cross ahead of it, the gripman would see no necessity 
for stopping to avoid a collision with him. A person crossing a 
track with a vehicle must take into consideration not only the dis- 
tance of an approaching car, but also what the controller of that 
car would have the reasonable right to expect in the way of prudent 
caution on the part of the driver of the vehicle. He knew that the 
gripman could not, in the discharge of his duty, stop before every 
crossing, on the mere guess that a wagon approaching would be 
placed in a position of danger from lack of prudent driving on the 
part of the person controlling that vehicle. To this, the judge adds, 
that he does not see why the gripman was to be judged by any 
higher rule than the man himself. If the gripman, seeing the situ- 
ation of the two moving objects approaching the same point, could, 
as the man did, have judged that the latter might, with proper dili- 
gence, easily cross ahead, why was it negligence on his part to make 
the same mistake that the man did? If, on the other hand, the man 
was so near that the gripman had the fair right to believe that the 
horse would be stopped or turned up the avenue, what duty was im- 
posed upon that gripman to guess at the probable action of the 
man, and stop his car load of passengers, to await the decision on 
the part of one who might be reasonably supposed not to be willing 
to place himself in a position of peril? That grij)man did not see 
ahead of him any helpless object, like a child or a broken-'3own 
vehicle, upon the track. He beheld emerging from an intersecting 
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Street a horse and wagon controlled by an apparently competent 
person, with no intimation that such person would not exercise his 
superior power to choose any part of the street way for his wagon 
and himself which was conducive to safety. So, the court con- 
cludes, that from any point of view sustained by any reasonable 
evidence, there was nothing upon which the jury might rest a ver- 
dict that the gripman was negligent, or that the man was free from 
negligence, in consequence of which it sets aside a verdict for the 
man, not only as against the weight of evidence, but because there 
was not a fair case made for the jury to pass upon. 



LIABILITY OF COMPANY FURNISHING ELECTRICITY. 

Thomas' Administrator v. Maysville Gas Co. (Ky.), 56 S. W. Rep. 
Mar. 29, 1900. 

This action was brought against the Maysville Street Railway 
Company and the above named gas company to recover damages 
for the death of a boy caused by his coming into contact with an 
improperly insulated, broken guy wire charged with electricity. 
The trial resulted in a verdict against the street railway company, 
from which no appeal appears to have been taken. But as to the 
gas company, which, besides being engaged in the business which 
its name suggests, supplied the street railway company with elec- 
tricity to operate its car line, the judge having instructed the jury 
to find for it, this appeal was prosecuted, that there might be a re- 
view of such instruction. So the principal question presented was 
ds to whether the company that furnished tiie electricity was re- 
sponsible for the death of the boy, if it was the re.'ult of negligence 
in failing to keep the wires charged by it with electricity properly 
insulated. 

The exact question submitted, the court of appeals of Kentucky 
says, has not, so far as it is aware, been answered by any court 
of last resort. That there was a duty imposed by law upon the street 
railway company to keep its wires properly insulated, so that those 
whose business or pleasure brought them into dangerous proximity 
to them might be protected from the deadly current which they con- 
ducted, it thinks, cannot be questioned. But did the fact that the 
gas company supplied the otherwise harmless wires with the force 
which converted them into a death-dealing agency make it re- 
sponsible for the injury which resulted in the death of the boy? 

The conclusion of the court of appeals is that the gas company 
was liable. Considering the dangerous character of the force pro- 
duced by the gas company, it holds that there was a duty imposed 
on each to see that the wires into which it was sent were properly 
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insulated. The danger was exactly the same whether the wires were 
owned by one or both of the companies. And the view taken by 
the court is that, when one through the instrumentality of machin- 
ery, can accumulate or produce such \ deadly force as electricity, 
he should be compelled to know that the means of its distribution 
are in such condition that those whose business or pleasure may 
bring them into contact with it may do so with safety. 

The fact, too, that electricity is unlike any other dangerous matter 
or force known to science, and that when so supplied it is not deliv- 
ered to the street railway company and placed in its possession 
and control, but its control remains, as it were, with the hand con- 
trolling the generator, the court holds, distinguishes the ease from 
one of a sale and actual delivery of possession and control of such 
dangerous substances as powder, dynamite, or nitro-glycerine, or 
even of electricity in storage batteries. 



STRENGTH REQUIRED IN GUY WIRES. 

Chattanooga Electric Railway Co. v. Mingle (Tenn.), 56 S. W. 
Rep. 23. Mar. 30, 1900. 

A bicyclist, while riding with due care along one of the most 
used public streets of Chattanooga, suddenly found that he was 
about to run over a fallen guy wire of the above named electric 
railway company, and, in endeavoring to avoid it, received a ser- 
ious injury, to recover damages for which he brought this action. 
The case discloses that an approaching car in some unexplained way 
slipped its trolley, which, as it rose, struck this guy wire and broke 
it. On breaking it fell to the ground immediately in front of the 
bicyclist. At the time of the accident the wire was carrying at 
least 500 volts of electricity,— an amount perilous to life or limb of 
one who came in contact with it. 

This being the entire case, upon submitting it in his charge to the 
jury, the trial judge said that the rule of res ipsa loquitur — the mat- 
ter speaks for itself — applied, and, if they were satisfied the injury 
to the bicyclist was the proximate result of the fallen wire, then 
there arose a presumption of negligence on the part of the com- 
pany, which, unless rebutted, would entitle him to recover damages. 
The trial resulted in a verdict and judgment thereon for the bicycl- 
ist, which latter is affirmed by the supreme court of Tennessee, it 
finding, it declares, no error in the record. 

The supreme court agrees with the counsel for the company that 
the rule is "that those who go on a highway may well be held to do 
so subject to their taking upon'themselves the risk of injury from in- 
evitable danger, where carelessness cannot be charged upon any 
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one." But it does not consider that the fall of a dangerously charged 
guy wire is an inevitable danger, although it may be unexpected. 
Many accidents, it says, occur from defective mechanical contriv- 
ances, which, though not anticipated, are by no means inevitable, 
because they might have been avoided by the exercise of care cor- 
responding with the danger attendant upon the contrivance. 

In view of the extreme peril consequent on the displacement and 
fall of the wires in an electric railway system, it is essential, the 
court holds, that a high degree of care be exercised, not only in 
their construction, but in their continued maintenance in a good 
and safe condition. It is common experience that in propelling a 
car the trolley will sometimes slip from the wire along which it is 
passing, and if, in so doing, it comes in contact with a guy wire, it 
is apparent, it says, that the latter should be of sufficient strength 
to withstand the violence of the stroke; and, if it fails to do so, it is 
not an unreasonable inference, it holds, that there has been negli- 
gence in its selection, construction, or supervision. In other words, 
under these circumstances, no hardship, the court thinks, is imposed 
upon a company which is using this dangerous agency of electrrcity 
along overhead wires, when an accident occurs from a wire which 
has fallen to the street, or dangerously near it, in requiring the com- 
pany to repel a presumption of negligence. 



DAMAGES ALLOWED FOR EJECTION OF PASSENGER 
ON ERRONEOUSLY PUNCHED TRANSFER. 

Eddy v. Syracuse Rapid Transit Railway Co. (N. Y.), 63 N. Y. 
Supp. 645. Mar. 21, 1900. 

Street railroad companies, the appellate division, fourth depart- 
ment, of the supreme court of New York, holds should be per- 
mitted to make and enforce all reasonable rules, with respect to the 
use of transfers, that may be necessary to protect them against im- 
position and are consistent with the rights of the public. A rule 
limiting the use of a transfer to the next car, it considers proper, 
if there be room on such car for the passenger to ride with reason- 
able comfort and safety. Likewise, it pronounces reasonable a rule 
with respect to the punching of transfers and which requires conduc- 
tors to honor transfers when in doubt as to whether the time for 
using them has expired, but when positive that the transfer has ex- 
pired, to decline it, if due precautions be taken to insure its ob- 
servance and application in such a manner as to protect passengers 
from transfers being erroneously punched. • 

It being assumed that the defendant company owned or operated 
the line to which the conductor gave the transfer in question, which 
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was by mistake punched at 2:40 p. m., instead of at 3:40 p. m., the 
court says that the passenger had a legal right,upon paying his fare, 
to a transfer that would entitle him to ride on the car from which 
he was ejected. And to hold that his only remedy, upon being 
ejected from the car for refusal to pay another fare, was an action 
for breach of the contract for transportation, it suggests might en- 
courage the employment of negligent or incompetent conductors, 
to the serious annoyance and inconvenience of the traveling public, 
and would not aflford passengers reasonable protection or security 
in their rights. 

So, if the plaintifif entered the car believing that his transfer was 
valid, and was not negligent in failing to discover that it had been 
punched erroneously, the court holds that he was there lawfully, and 
was entitled to recover compensatory damages, including the indig- 
nity, the humiliation, and injury to his feelings caused by the re- 
marks of the conductor, and his wrongful ejection from the car. 
And in this connection it maintains that, although he left the car 
by the command of the conductor, who had stopped it for that pur- 
pose, without waiting for the application of force, it, nevertheless, 
constituted an ejectment. 

But the court does not think that the passenger was entitled to 
exemplary damages because the conductor remarked, "I presume 
you picked up the transfer on the street." It would not be just, it 
holds, to mulct a railroad company in exemplary damages for the 
first act of misconduct towards passengers by one of its conduc- 
tors of previously good character and conduct, and whom it had no 
reason to believe would be guilty of misconduct. Well-considered 
precedents, it states, preclude the recovery of exemplary damages in 
such cases, and, while public policy requires that the common car- 
rier shall be held liable in compensatory damages for the willful or 
malicious wrongful acts of its conductors, no public policy demands 
the extension of the rule to authorize a recovery for exemplary 
ifcimages when the employer has not been guilty of negligence in 
employing or retaining the conductor, and has not ratified his 
wrongful act. 



DUTY OF CONTRACTORS AS TO GUARDING EXCAVA- 
TIONS AT NIGHT. 

Fox v. William Wharton, Jr., & Co. (N. J.), 45 Atl. Rep. 793. Feb. 

26, 1900. 

When the work of construction, repair, or alteration of a street 
railway track in the streets of a city is authorized by law, and 
excavations are made in such work, which are to be kept open at 
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night, the supreme court of New Jersey holds that the duty is 
incumbent upon those in performance of the work under a contract 
with the street railway company to exercise reasonable care to 
guard such excavations to protect those in the use of the streets 
from injury from such excavations. 

In order to be reasonable, the degree of care must be a high one, 
because those who are in the use of the street have the right to 
assume, unless their attention has been attracted to the danger, 
that the street is free from such excavations. 

Such persons as are in the use of the highway or street are 
bound to the exercise of only ordinary care to avoid injury from 
such excavations. 

The question of whether the defendant, in an action for injuries 
received by falling or driving into such excavations, has exer- 
cised reasonable care in guarding, signaling, screening, or fenc- 
ing such excavations, when the facts are in dispute, or where in- 
ferences may be reasonably drawn either in favor of or against 
the exercise of such care, is one for the jury, as well as the ques- 
tion of whether the plaintiff under such circumstances is guilty of 
contributory negligence. 



NEED NOT BE LIMITED TO SAME SPEED AS OTHER 
RAILROADS. 

Erb v. Morasch (U. S.), 20 S. C. Rep. 819. May 14, 1900. 

The difference between a street railway and a steam railroad, 
even where the former is operated by steam, as by the use of dum- 
my engines, or where it is operated by electricity, the supreme 
court of the United States holds warrants the exception of the 
street railway from the provisions of such an ordinance as one 
making it unlawful to run a railway engine or train of cars along 
any track in the city at a greater speed than six miles an hour. 



TRIP SHEETS NOT ADMISSIBLE IN EVIDENCE. 

West Chicago Street Railroad Co. v. Kromshinsky (111.), 56 N. E. 
Rep. mo. Apr. 17, 1900. 
A refusal of the trial court to admit in evidence, in this case, a 
trip sheet ofifered by the street railroad company, the latter as- 
signed, on appeal, as reversible error. But with it the supreme 
court of Illinois does not agree. In regard to the trip sheet, the 
supreme court says that it was a mere memorandum made by the 
conductor. It was no record required by law to be kept. To this, 
the court adds that it was not even shown to have been made in 
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the usual course of business. And it declares that it is aware of no 
rule under which it was admissible in evidence. But, if it was ad- 
missible, the court goes on to say, no harm was done by its rejec- 
tion, as the conductor testified on the trial to all the facts disclosed 
by the paper, and his evidence was not contradicted. 



NOT EXEMPTED FROM SPECIAL ASSESSMENTS FOR 
SEWERS. 

Bickerdike v. City of Chicago (111.), 56 N. E. Rep. 1096. Apr. 17, 
1900. 
Besides other objections filed in this case, and participated in by 
other objectors, to the confirmation of a certain special assessment 
for the building of a sewer, the North Chicago Electric Railway 
Company and the Chicago Electric Transit Company further as- 
signed as errors that their railroad rights of way could not be as- 
sessed for the sewer because of an ordinance requiring them to 
grade, pave, macadamize, plank, and repair a certain width in the 
streets and avenues occupied by them. Now, the proportionate 
share of said specified improvements to be borne by the companies, 
the supreme court of Illinois says, was fixed by the ordinances, and 
their acceptance by the companies. But it was insisted that such 
ordinances also provided an equivalent for special assessments for 
sewers. Not so, however, thinks the court. It holds that the com- 
mutation did not extend to other street improvements. A sewer, 
it holds, was not included in the agreement, which applied only to 
surface improvements of the street. 



FAMILIARITY WITH SPEED OF WAGONS WARRANTS 
OPINION ON SPEED OF CARS. 

Garduhn v. Union Railway Co. of New York City (N. Y.), 64 N. 
Y. Supp. 210. Apr. 14, 1900. 
A witness, after testifying, in substance, that he had driven horses 
for over 20 years, and was familiar with the speed of wagons, was 
permitted to give his judgment as to the speed of a certain car at 
about the time it collided with a wagon. He did not say, in terms, 
that his experience in driving had given him knowledge of the 
speed of cars. Nevertheless, the appellate division, second depart- 
ment, of the supreme court of New York holds that the admission 
of his testimony was within the spirit of the adjudications. It holds 
that there can be no disqualifying diflference in the exercise of judg- 
ment as applied to the two classes of vehicles or conveyances, and 
that experience in the speed of the one necessarily involves some 
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judgment as to the speed of the other. But before a witness can be 
allowed to testify that a car was going fast or slow, it thinks that 
he should at least be able to say that he had noticed the speed, so 
that his answer will be evidence, and not a mere guess. 



NETHER ABUTTER NOR STEAM RAILROAD ENTI- 
TLED TO INJUNCTION FOR INJURY TO PROPERTY. 

General Electric Railway Co. v. Chicago & Western Indiana Rail- 
road Co. (111.), 56 N. E. Rep. 963. Feb. 19, 1900. Rehearing 
denied Apr. 17, 1900. 

The allegation of an abutting property owner that the construc- 
tion and operation of a street railway in front of his property will 
lessen its value, or injuriously afifect it, or the allegation that the 
construction of a street railway in the street is illegal or unauthor- 
ized, the supreme court of Illinois holds, will not give such abutting 
property owner a standing in a court of equity to enjoin the con- 
struction of such railway. 

Nor does the court consider that a steam railroad which has 
tracks laid in or across a street, although laid there under legal 
authority, has such a right in the street that it can enjoin the con- 
struction of a street car track along said street, or from crossing its 
track across such street. 

Operating a street railway, the court adds, is a legitimate use of 
the street for expeditious travel thereon, and is not an additional 
burden thereto. 



PASSENGER ALIGHTING ON TRENCH CANNOT SUE 
TRACTION AND GAS COMPANIES TOGETHER. 

Howard v. Union Traction Co. and Philadelphia Suburban Gas Co. 
(Pa.), 45 Atl. Rep. 1076. Apr. 16, 1900. 
A passenger, in alighting from a street car, was thrown by a 
block of wood which was placed across a trench that had recently 
been dug and filled up by a gas company. To recover for her in-r 
juries both the traction and gas companies were sued. But the 
supreme court of Pennsylvania holds that the statement of claim 
was demurrable in that it sought to hold the two companies liable 
as joint wrongdoers, while it in reality showed that there was no 
community of fault by the two companies in the act which occa- 
sioned the injuries. The statement of claim alleged that the injury 
was caused by the block of wood placed and maintained by the gas 
company in a defective and dangerous condition over a trench dug 
by that company. It is too plain for argument, says the court, that 
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this was the sole fault of the gas company, according to the allega- 
tion. For that fault that company alone would be responsible, as no 
authority or control over the trench by the traction company was 
alleged in the statement. If the traction company directed the 
passenger to leave the car at a dangerous place, it would be in 
fault, and therefore liable for a breach of its duty as a carrier in 
that respect. But it cannot possibly be said, the court holds, that 
the fault of the two companies was one identical act or omission. 



POWER OF STATE TO DIRECT CITY TO BUILD TUN- 
NEL AND LET IT FOR STREET RAILWAY USE. 

Browne v. Turner (Mass.), 56 N. E. Rep. 969. Mar. 28, 1900. 

This was a suit brought to enjoin the construction of a tunnel 
and the issue of bonds by the city of Boston for the payment there- 
of. The occasion for it was alleged to be that the Boston transit 
commission proposed to obey section 17 of chapter 500 of the 
statutes of 1897, by constructing a tunnel from a point on or near 
Hanover street, in Boston proper, to a point at or near Maverick 
Square, in East Boston, and by executing a lease of the tunnel, 
when completed, to the Boston Elevated Railroad Company for 25 
years from the date of that act at the rental specified in the same 
section. Besides, it was averred, the treasurer of the city proposed 
to obey section 18 of the act, by selling bonds and applying the 
proceeds to the payment of the cost of the tunnel. The injunction 
was sought largely on the ground that the requirements of these 
sections were unconstitutional, especially as calling for an unwar- 
ranted exercise of the power of taxation, and as taking the property 
of the city without reasonable compensation or due process of law 
when the lease should be executed. But no injunction was granted. 

In view of its decisions as to the subway, the supreme judicial 
court of Massachusetts says that it does not appear to it to need 
further argument to show that the contemplated tunnel, even if 
permanently confined to street railway travel, was a public work 
for a public use, for building which the legislature could require 
the city to pay. Nor was it impressed with the distinctions which 
it says were suggested between the subway and the tunnel. 

Then, it was argued that, because of the direction to let the tun- 
nel, and because of the difference in the rental under the statute 
and that which would have been received under a certain contract, 
the real object of the statute was to throw upon the city the bur- 
den of constructing part of its roadbed for a private corporation, 
and to give it a lease on easier terms. But the court says that it 
cannot accept the suggestion. It did not appear that the statute 
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would have either effect. But, if it would, so long as possible, the 
court is bound, it says, to assume that the legislature did its duty, 
meant what it said, and regarded the work as a public work really 
needed by the public, as it might be. The purpose of the act on its 
face was to create a lawful public improvement. 

Again, it was contended that the compensation to the city was 
inadequate, and that the lease would be a taking of the city's prop- 
erty for a private corporation without paying for it. The answer of 
the court is that, with regard to the former proposition, if the leg- 
islature had the same power that it had with regard to other roads, 
the matter of compensation was wholly within its power. With re- 
gard to the latter branch of the objection, the court says that this 
was not a transfer, but only a quasi, or kind of, experimental lease 
for a not unreasonable time. The property of the city in the tunnel, 
assuming it to have a property, was not of a half-private sort, but 
was merely the control of a public agency. 

Continuing, the court says that if the tunnel was to be built it 
was to be used, and naturally would not be used by the city di- 
rectly. If the legislature could authorize it to be let on terms to be 
agreed upon, it could require it to be let on terms which the legisla- 
ture thought just to a corporation selected by itself, engaged in a 
public work like that for which the tunnel was to be used. In fact, 
when once the power to require the tunnel to be built is conceded, 
the rest follows, the court holds, in the situation now existing in 
Boston. Assuming that the city is not to go into the transportation 
business further than it has gone, it adds, the use of the tunnel by 
the corporation which manages the consolidated street railways of 
the city is the alternative, and such use is not to be expected with- 
out a lease. 



LIABILITY UNDER SPECIAL CONTRACT TO KEEP 
HIGHWAY SAFE. 

Sullivan v. Staten Island Electric Railroad Co. (N. Y.), 64 N. Y. 
Supp. 91. Apr. 14, 1900. 
Here a contract was made with the local authorities of a town- 
ship in which a street railroad was to be constructed, whereby it 
was agreed, "during the continuance of such work of construction 
on said railroad tracks, roadbed, turn-out, switches, and connec- 
tions, to so conduct said work as to at all times leave said streets, 
roads, and highways, and the sidewalks thereof in a safe and passa- 
ble condition for vehicles and foot passengers, keep all dangerous 
or unsafe places lighted at night from sunset to sunrise, and prop- 
erly guarded both by day and night." In construing this, the ap- 
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pellate division, second department, of the supreme court of New 
York holds that it was broad enough to cover the entire duty of 
the township, in so far as the condition of the highway was con- 
cerned, during the contract period. Consequently, it considers it 
broad enough to cover liability for an injury sustained by a pedes- 
trian stepping into a hole near the foot of a telegraph, telephone, or 
other pole set in the highway. And there can be no doubt, the 
court declares, that contractors with the state or a municipal cor- 
poration who assume, for a consideration received from the grant- 
ing power, by covenant, expressed or implied, to do certain things 
necessary for the safety or well-being of the public, are liable, in 
case of neglect to perform such covenant, to a private action at the 
suit of the party injured by such neglect, and such contract inures 
to the benefit of the individual who is interested in its perform- 
ance. But the contract with the township, in this instance, being to 
keep the highways in a safe and passable condition during the 
time the work of construction was being carried on, the court holds 
that, in order to show any liability on the part of the company to 
the party injured as above stated, it was necessary to establish that 
the work of construction was still under way at the time of the 
accident. And this requirement the court holds was not met where 
the evidence on behalf of the company showed that the work of 
construction had been completed about six months when the acci- 
dent occurred, and where the nearest time fixed at which the in- 
jured party swore to work of construction was some two months 
prior to the accident. 



QUESTION AS TO SUFFICIENCY OF BRAKE THAT CAN- 
NOT BE DEPENDED ON WITH WET TRACK. 

Chicago City Railway Co. v. Mager (III.), 56 N. E. Rep. 1058. 
Apr. 17, igoo. 
The testimony of the motoneer called as a witness in this case 
was to the efifect that when he saw the party, who was here seeking 
to recover damages for injuries in a collision, turn his horses' 
heads towards the track, he applied the brake, and, seeing that the 
brake was not going to do, he threw the brake ofif and reversed the 
current. But, taking all of his testimony together, he apparently 
did not mean to be understood that the brake was out of order, or 
in any way defective. In fact, he said that the brake was all right, 
but that the rails of the track of the road were wet with water from 
a sprinkling cart or from rain, and were for that reason so slippery 
that the brake could not be depended upon to stop the train in time 
to avoid striking the wagon. Under these circumstances, the com- 
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pany complained of the trial judge giving, on his motion, instruc- 
tions which authorized the jury to consider as an element of the 
right of recovery whether the train was properly equipped with ap- 
pliances for stopping it. But the supreme court of Illinois does not 
think that any error was committed. It holds that it remained a 
fair question of fact for the jury to determine whether a car sup- 
plied with a brake which, though in perfect order, could not be de- 
pended upon to check and control the motion of the train under 
the circumstances, should be regarded as "reasonably equipped at 
the time as to its stopping appliances." Judgment against the com- 
pany affirmed. 



LIABILITY FOR TOLLS AFTER PURCHASE BY QITY OF 
ENTIRE STOCK OF BRIDGE COMPANY. 

Monongahela Bridge Co. v. Pittsburgh & Birmingham Traction 
Co. (Pa.), 46 Atl. Rep. 99. May 7, 1900. 

This was an action brought by a bridge company, in its corpor- 
ate capacity, to recover tolls under a contract whereby the bridge 
company constructed an addition to its bridge for the special use of 
the traction company and for which the latter agreed to pay cer- 
tain fixed sums for a period of 40 years. The traction company 
denied its liability to pay these tolls because the city of Pittsburgh 
had purchased the entire stock of the bridge company at public 
expense for public use, for a free bridge, and no toll had since been 
asked for its use by ordinary foot passengers, horse, wagon, and 
carriage traffic. But the bridge company got judgment, and the 
supreme court of Pennsylvania has affirmed the judgment. 

First of all, the court holds that it did not follow, as alleged, that 
because the city purchased the entire stock of the bridge company 
it became the owner of the property of the company. To the con- 
trary, it says that the principle is well established that the shares 
of the capital stock of a corporation are essentially distinct and 
different from the corporate property, and that the owner of all the 
stock of a corporation does not own the corporate property, or be- 
come entitled to manage or control it. 

It is clear, therefore, the court holds, that the purchase of the 
stock of the bridge company by the city did not dissolve the cor- 
poration, or vest in the city the title to its corporate property, or 
give the city, as sole stockholder, the right to manage and control 
the bridge or other property of the corporation. To this it adds that 
so far as the effect of the purchase of the stock could be inquired 
into in this action, the city became a stockholder in the corpora- 
tion, with rights and privileges as such, and nothing more or less. 
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Again, the court asserts that it is settled beyond all question, in 
Pennsylvania, that the existence of a corporation, or its right to 
evercise its corporate franchises, cannot be inquired into or at- 
tacked collaterally, which would prevent the traction company from 
interposing as a defense the nonexistence of the plaintiflE corpora- 
tion — the bridge company, and thereby prevent a recovery in this 
action. 

The answer which the court makes to the contention that the city 
had no right to purchase the stock of the bridge company, with 
the money of the city, and continue the corporate existence of the 
bridge company, is that the question it raised could not be adjudi- 
cated in this action. In other words, whatever might be the merits 
of such a defense, the court holds that the traction company was 
prevented from setting it up in this action. In a proper proceeding, 
it says, the matters suggested here to relieve the traction company 
from liability on its contract could be inquired into and determined, 
but in this action they could not be invoked to prevent a recovery. 
Until judicially determined in a proper proceeding, the corporate 
existence of the bridge company could not be denied, so as to pre- 
vent the corporation from exercising its franchises and enforcing 
its contracts. 



TAXPAYER'S RIGHT TO CONTEST DISGUISED FRAN- 
CHISE GRANT. 

State V. Judge of Division A, Civil District Court (La.), 27, So. 
Rep. 580. Mar. 19, 1900. 

If it be true, says the supreme court of Louisiana, that under the 
guise of an ordinance to rearrange the street railway tracks on a 
certain street, the better to subserve the public safety and con- 
venience, an attempt is made to donate valuable additional fran- 
chises to one of the companies maintaining a track on part of said 
street, and that what is thus sought to be done is in excess of the 
municipal powers of the municipal council, any citizen and tax- 
payer has a standing in court to contest that part of the ordinance 
in which is included the alleged disguised franchise grant. 

Whether it has a new grant, and, if so, whether the same is valid, 
the court holds, are matters of defense more particularly to be 
urged by the street railway company asserting the same, ' and 
accordingly the bringing of the suit against it alone suffices. 

Furthermore, a petition, duly verified by oath, containing aver- 
ments of the unauthorized grant of. a public franchise, and the 
ultra vires, or unauthorized, character of the ordinance under which 
the franchise is claimed, and alleging interest as taxpayer, and 
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injury to the rights and holdings of the petitioner, the court holds, 
presents a sufficiently good prima facie case to warrant a prelim- 
inary injunction restraining the street railway company, its officers 
and agents, in the premises until the further orders of the court. 

WHERE CHILDREN APPEAR IN ROAD NEAR SCHOOL 

HOUSE. 

Oster V. Schuylkill Traction Co. (Pa.), 45 Atl. Rep. 1006, Apr. 
9, igoo. 
This was an action for injury to a child. The motorman testi- 
fied that when he was "fifty or sixty yards away, maybe more 
than that," he saw children in the road on both sides of the track, 
and only a few feet from it. He knew the school house was 
there, and seeing the children in the road, the supreme court of 
Pennsylvania holds, was notice to him that it was recess, or, at 
least, that the school was not in session. These circumstances, it 
adds, put on him the duty of at once getting his car under special 
control. Whether he did all that was reasonably proper for that 
purpose, it holds, was necessarily a question for the jury. The 
cases of this kind, where it is for the court to direct the verdict, 
the supreme court goes on to explain, are confined to those in 
which the uncontested evidence leads to the conclusion that the 
child ran in front of the car so quickly and under such circum- 
stances that the driver or motorman had no reasonable ground to 
apprehend such action, and no time after it to avoid the collision. 
In such cases the direction by the court is based on the entire 
absence of any sufficient evidence of the company's negligence. 
Judgment in this case, for the plaintifif, affirmed. 



"ACCIDENT ADJUSTER" NOT PUNISHABLE FOR CON- 
TEMPT WHERE COMPANY WINS SUIT. 

Noster v. Metropolitan Street Railway Co. (N. Y.), 63 N. Y. Supp. 
SOI. Mar. 20, 1900. 
While in the commonwealth of Pennsylvania the courts have 
thundered forth their condemnation of accident adjusters, runners, 
and lawyers, who, through their agency, foment litigations, in lan- 
guage too vigorous to be misunderstood, Mr. Justice McAdam says, 
at a trial term of the supreme court, in New York county, that the 
methods employed by these persons have become so common in 
New York, particularly in negligence cases, that they are tolerated 
complaisantly, and scarcely made the subject of comment. More- 
over, it is held in this case that should an "accident adjuster" be 
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guilty of such misconduct, as in preparing false typewritten state- 
ments of facts for witnesses to swear to, that, if the suit of which 
he has been the instigator and the procurer of evidence to maintain 
were won, it could be said that by his misconduct the rights of the 
defendant were defeated, impaired, and prejudiced, and hence that 
he was guilty of contempt, within section 14 of the New York Code 
of Civil Procedure, nevertheless no such right to punish him ex- 
ists under the Code provision where the defendant succeeds at the 
trial. 



CARE REQUIRED IN OPERATING SWEEPER TO 
REMOVE SNOW. 

Connor v. Metropolitan Street Railway Co. (N. Y.), 63 N. Y. 
Supp. 509. Mar. 6, 1900. 
In operating a sweeper, as for example during a snow storm to 
clear its track of snow, a street railway company, the appellate 
division, second department, of the supreme court of New York 
says, is to be held, of course, to the rule of reasonable care, in 
view of the dangers to be reasonably anticipated. But a liability 
based upon so unusual a circumstance as that of a piece of snow or 
ice going in an opposite direction from that designed, and without 
any apparent cause connected with the machinery itself or its mode 
of operation, it pronounces almost tantamount to holding the 
company to be an insurer of the safety of others who may be using 
the street at the same time. Hence, in the absence of proof that 
the snow or ice which the plaintiflf alleged hit his horse, while he 
was driving on the adjoining track, and which he said came from 
the direction of the sweeper, did in fact come from the sweeper, 
and in the absence of proof that this was the result of negligence, 
and could have been averted by care in the speed or in the opera- 
tions of the sweeper in some other definite respect, the court holds 
that the plaintiff failed to sustain the' burden of proof, and that the 
company's motion for the direction of a verdict in its favor should 
have been granted. 



PRESUMPTIONS FROM COLLISION OF CARS OF DIF- 
FERENT COMPANIES. 

Loudoun v. Eighth Avenue Railroad Co. and Third Avenue Rail- 
road Co. (N. Y.), 56 N. E. Rep. 988: Mar. 27, 1900. 
This action was brought to recover damages for injuries sus- 
tained by a passenger on a horse car that was struck by a cable 
car, the cars being owned by different companies, and both compa- 
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nies being sued. That the horse car was first on the crossing, the 
court of appeals of New York holds, did not conclusively show 
that it had the right of way. But, in the absence of any evidence 
showing the relative position or speed of the two as they ap- 
proached the intersection, it holds that it did constitute evidence 
from which the jury might have inferred that the horse car was 
entitled to precedence. The cogency of the evidence, it remarks, 
would also depend on the part of the horse car that was struck by 
the cable car. And here it appeared that the horses and a great 
portion of the car itself had passed the crossing before the collision 
occurred. Yet the court does not say that on this proof the cable 
car company was negligent, as matter of law, but only that it was 
a question of fact for the jury. In other words, the court holds that, 
notwithstanding the details of the collision were meager, they re- 
quired submission to the jury of the issue of negligence as to each 
company, and that a nonsuit as to either would have been improper. 
At the same time, it holds that there was. error in instructions 
which- substantially took away from the jury the issue of the compa- 
nies' negligence, in that they stated that the accident raised a pre- 
sumption of negligence, and that there was no testimony to over- 
come the presumption, thus substantially stating that the party su- 
ing had successfully borne the burden of proof resting on her to 
establish her case. 

The court says that it agrees with the cable car company that the 
doctrine of res ipsa loquitur — the matter speaks for itself — did not 
apply to it, and that an instruction that the occurrence of the col- 
lision raised a presumption of negligence upon its part calling for 
an explanation was erroneous. The cable car company, not being 
the carrier of the passenger suing, it holds, was bound only to the 
exercise of the ordinary care in the management of its cars. If one 
company had been in control and management of both the cars, a 
presumption of negligence on its part would have properly arisen. 
But here, the court goes on to explain, were two actors, and the 
collision might have been due entirely to the fault of one party, 
and not at all the fault of the other. 

As to the horse car company, on whose car the party suing was a 
passenger, the court holds that a different rule obtained. While it 
was not a guarantor of the safety or security of its passenger, the 
court holds that it was bound to exercise a very high degree of care 
to accomplish that result. It adds that it is easy to imagine many in- 
juries that might occur to passengers, from which no presumption 
of negligence would arise. But the danger of collision with other 
vehicles moving on the streets is always present, and the employe 
managing and controlling the car must be on the alert to avoid 
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that danger. The danger is greater at the intersection of other rail- 
roads, and care must be used proportionate to the danger. And, 
the court holds, the horse car company could not insist upon or 
assert its right of way at the crossing as against the car of the 
other company, if there were reasonable grounds to apprehend that 
thereby it would endanger the safety of its passengers. Moreover, 
the management and control of the transportation of the passenger 
are wholly confided to the employes' operating the car; and the 
former cannot be expected to be on the watch either as to its man- 
agement or that of other vehicles, or, if a collision takes place, be 
able to account for its occurrence. Therefore, when such a collision 
occurs, the court holds, there arises a presumption of negligence 
on the part of the carrier, which calls upon it for explanation. 

But, though the occurrence of the accident called for an explana- 
tion by the horse car company, which was the carrier of the pas- 
senger, the court thinks that the trial judge erred in charging, as a 
matter of law, that no explanation had been furnished, and it recalls 
attention to the fact that the cable car struck the rear end of the 
horse car. How far this circumstance tended to show that the 
horse car had properly and carefully proceeded over the crossing 
and that this collision was due not to its fault, but to that of the 
other company, it adds was a question of fact for the jury, not of 
law for the court. 

Again, the court holds that the question was not whether the col- 
lision could be attributed to the companies' negligence, but whether, 
as matter of fact, it was attributable to their negligence. 



INJURY TO CONDUCTOR CAUSED BY STONE BEING 
PILED ALONG TRACK. 

North Chicago Street Railroad Co. v. Dudgeon (111.), s6 N. E. 
Rep. 796. Feb. 19, 1900. Rehearing denied Apr. s, 1900. 
Where a company is exercising some chartered privilege or 
power which could not be exercised independently of its charter, 
there is an exception, the supreme court of Illinois holds, to the 
general rule that to cases of independent contractors the doctrine 
does not apply, which makes the superior answerable for whatever 
has been done. Wherefore, it holds a street railway company liable 
for injuries to a conductor caused by negligence in placing piles of 
stones along the sides of the track in repairing its roadbed and re- 
laying its tracks, notwithstanding that it employed independent 
contractors to do the work, free from all control and supervision 
on its part. Nor does it consider it any defense that the authority 
and permit given to the company extended only to the relaying of 



230 STREET RAILWAY LAW. 

the rails, and that neither the charter under which it was operating, 
nor the permit, covered the paving of the street or the removal of 
the stones therefrom. 

Besides, it should not be forgotten, the supreme court says, that 
the law requires that the master shall provide a reasonably safe 
place for the servant to work, and, failing so to do, is answerable 
for resulting injuries, unless the dangers are such as are reasonably 
incident to his employment, or of which the servant has equal 
knowledge with the master, or where the danger is imminent. To 
this, the court adds that it cannot hold the danger resulting from 
such piling of stones along the side of the track to be an assumed 
risk. It also makes a point of the fact that the duties of a conduc- 
tor being principally on the car, attending to the collection of fares, 
his knowledge of the condition of the track, or the street adjoining 
the same, might easily be very much less than that of an ordinary 
passenger, who would have nothing else to occupy his mind except 
observation as the car proceeded. 



WHERE A HORSE IS LEFT ALONE AND UNHITCHED 
AT NIGHT NEAR TRACK. 

Hofifman v. Syracuse Rapid Transit Railway Co. (N. Y.), 63 N. 
Y. Supp. 442. Mar. 21, 1900. 

A horse was left alone, untied, on a dark, stormy night, in a 
narrow space between a track and the street gutter, when cars were 
liable to come past at any moment, and at a place in the city where 
a is-miles-an-hour ordinance applied, and where the driver was 
bound to assume a car might come down the track, out of the dark, 
at a rapid speed, with its headlight staring the horse in the face, 
and so close to him that the side of the car would almost touch 
his body. Under such a condition of facts, the appellate division, 
fourth department, of the supreme court of New York, says that it 
cannot agree that it should be found, even by a jury, that the 
driver of the horse was free from contributory negligence; and it 
holds that it was error not to grant a nonsuit. 

Nor could it be claimed, the court holds, that it was the duty 
of the motorman, if he saw the horse, when some distance away, 
to slow down his car, and get it under such control that he could 
avoid a collision by stopping the car within a few feet, if the horse 
chanced suddenly to go upon the track. He had a right, the court 
maintains, to assume, until the contrary appeared, that the horse 
was gentle, and not afraid of street cars, and would remain stand- 
ing when the car approached and passed him; otherwise, he would 
not have been left alone, unhitched, so near the tracks. He was 



STREET RAILWAY LAW. 231 

only called upon to slow down, and get his car under control so as 
to be stopped quickly, when he was apprised by some action of 
the horse that he was likely to change his position of safety, and 
go upon the track, a place of danger. 



SOME THINGS THOSE OPERATING STREET CARS BY 
ELECTRICITY MUST KNOW AND DO. 

Owensboro City Railroad Co. v. Hill (Ky.), 56 S. W. Rep. 21. 
Mar. 17, 1900. 

Those in charge of street cars operated by electricity along the 
public streets of a city, the court of appeals of Kentucky main- 
tains, must know that they are operating dangerous machinery; 
that men, women, and children have the right to cross and be upon 
the streets, and that they will do so; that those in charge of the 
cars must keep- a lookout, and take reasonable measures and care 
to avoid injury to those that may be upon the streets. It is the 
duty of a street car company which propels its cars by electricity 
to keep them under such reasonable control as will enable them 
to avoid injury to those who use the street. It would be gross 
negligence for one in charge of an electric car on the streets of a 
city to fail to give warning of its approach at street crossings. 

This statement the court follows by the further one that if the 
jury believed the testimony to be true which tended to show that 
the car in question was running at an unusual rate of speed, and 
gave no warning of its approach to the crossing, then it was bound 
to reach the conclusion that the company was guilty of negli- 
gence. It also thinks that the jury was properly told that, if the 
servant of the company discovered, or could have discovered, this 
other party's danger, and failed to use reasonable efforts to avoid 
injuring her, her negligence, if any, would not prevent a recovery 
of damages. Railroad companies, it adds, owe that duty to tres- 
passers. Street car companies owe it to everybody who may be 
found upon their tracks in cities. 

This decision, it should perhaps be noted, is "Not to be officially 
reported." 



NO PRESUMPTION OF FREEDOM FROM CONTRIBU- 
TORY NEGLIGENCE. 

Citizens' Street Railroad Co. v. Wagner (Ind.), 57 N. E. Rep. 49. 
Apr. 26, 1900. 
There is no presumption, the appellate court of Indiana holds, 
that one claiming damages for an injury caused by the negligence 
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of another was himself free from fault, as, for example, that one 
was without contributory negligence in attempting to board a 
slowly moving car, or in taking hold of same, where he charged 
that he was injured by the negligent, sudden starting ahead of the 



MAY CORROBORATE EVIDENCE OF HIGH SPEED BY 
QUESTION ON DISTANCE FOR STOPPING. 

McDonald v. Brooklyn Heights Railroad Co. (N. Y.), 64 N. Y. 
Supp. 480. May 8, igoo. 
The question was asked in this case as to the distance in which 
a car, with its brake and appliances in order, going 8 miles an 
hour, as required by a city ordinance, could be stopped. The 
answer was, "12 feet." The appellate division, second department, 
of the supreme court of New York holds that there was no error 
in admitting this evidence, there having been evidence that the 
car was going at a much greater speed. It considers that it was 
material to corroborate the evidence of high speed, as witnesses 
had testified that 80 ft. had been in fact needed in which to stop the 
car in question. 



OMISSION OF WORDS "IN VALUE" DID NOT CHANGE 
CONSENT REQUIRED. 

In re Rochester & Lake Ontario Railway Co. (N. Y.), 64 N. Y. 
Supp. 429. Apr. 10, igoo. 
Section loo qf the New York railroad law provides, among other 
things, as to consents, that a change may be made in the motive 
power on a street railroad when "consented to by the owners of 
one-half the property bounded on that portion of the railroad." 
In preparing this section, the revisers omitted the words "in value," 
which occurred in the old law after the word "property." Never- 
theless, the appellate division, fourth department, of the supreme 
court of New York, thinks that the intention of the legislature 
was to conform the practice in obtaining the consent of the prop- 
erty owner's to a change of motive power to that prescribed for 
obtaining their consent to the original construction and opera- 
tion of the road; and it does not think that a change of this intent 
was manifested by the omission of these words, under the cir- 
cumstances. Wherefore, it holds that the consent required by this 
section is that of the owners of one-half in value of the property 
bounded on that portion of the railroad where it is desired to 
change the motive power. 
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BICYCLISTS DUTY TO LOOK BOTH Vs'AYS NOT 
CHANGED BY APPARENT SOUNDS. 

Bennett v. Detroit Citizens' Street Railway Co. (Mich.), 82 N. W. 
Rep. 518. Apr. 24, 1900. 
In this case, a man was riding north on his bicycle at a speed 
of from four to six miles an hour in a street that crossed at right 
angles one in which there was a double-track electric railway, and 
while attempting to cross the tracks he was struck by a car com- 
ing from the west. He sought to excuse his failure to look to 
the west by saying that he heard a noise seemingly coming from 
the right, and that he thought the noise indicated that a street 
car was coming from the east. The trial court held that he was 
guilty of contributory negligence, and the supreme court of Mich- 
igan affirms its judgment in favor of the company. It says that 
it is a matter of common knowledge that waves of sound are 
diverted when striking buildings, and holds tS*!! there was no 
sufficient reasons shown why he did not look both ways, as it was 
his duty to look both ways. 



CHARGE OF NEGLIGENCE CANNOT BE PREDICATED 
UPON UNEXPLAINED ACCIDENT. 

Smith v. Kansas City Elevated Railway Co. and others (Kan.), 60 
Pac. Rep. 1059. May s, igoo. 
A charge of negligence, the supreme court of Kansas says, can- 
not be predicated upon an unexplained accident. In this case a 
little boy, about 6 years old, was run upon and killed by an elec- 
tric street car. Two witnesses saw the accident at the moment of its 
occurrence. But they did not see enough to enable them to tell 
how it occurred. How the child happened to be upon the street 
car track was not told. What he was doing the moment before, 
from whence he came, in what direction he was going, or what he 
was doing, was unknown. The accident occurred in daylight upon 
one of the principal streets of Kansas City. The track, however, 
was level, and the street clear of vehicles and pedestrians. No_ 
bell or other alarm was sounded by the approaching car. The 
usual rate of speed of cars was 10 miles an hour, and, running at 
that speed, they could be stopped in 57^ ft. These statements 
are made by the supreme court to explain the case. It adds that 
from the fact that the accident occurred in daylight, upon a 
straight, level track, without obstructions to the view of the 
motorman, and that no alarm was sounded, it was contended that 
a presumption of negligence arose, and that the case should have 
been submitted to the jury. But the supc-.'aii ccart declares that 
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it cannot concur in that view, and affirms a judgment sustaining a 
demurrer to the plaintiff's evidence. 



OLD COMPANY MUST BE PARTY TO SUIT OF MORT- 
GAGEE TO ENJOIN CONDEMNATION OF TRACK. 

Old Colony Trust Co. v. Atlanta Railway Co. (U. S. C. C), loo 
Fed. Rep. 798. 
This suit was brought by the Old Colony Trust Company against 
the Atlanta Railway Company and the Consolidated Street Rail- 
way Company to enjoin the former company from enforcing a right 
which it said it had obtained by an ordinance of the city to con- 
demn a certain portion of the track of the Consolidated Street 
Railway Company, which the city had authorized it under a certain 
reservation to do; that is, to allow the new company to use a 
certain part of the track of the old company under certain cir- 
cumstances. The bill sought to prevent the new company from 
proceeding to condemn the track of the old company, to obtain 
the right to use it. Now, in such a suit, the United States circuit 
court holds, the old company is an indispensable party, it being 
absolutely necessary to have it before the court in order to deter- 
mine and fully dispose of the issues presented. But it further holds 
that it should be put on the side with the complainant, rather 
than on the side of the new company, as a defendant, a change 
which, in this case, ousted the federal court of jurisdiction, the 
two railway companies being citizens of the same state, and the 
court declaring that it would have no jurisdiction on the ground 
of diversity of citizenship, under the statute, if all of the parties 
on one side were not citizens of different states from all the parties 
on the other side. 



WHEN BROKER ENTITLED TO COMMISSION FOR SALE 
OF STREET RAILWAY PROPERTY. 

Henry v. Stewart (111.), 57 N. E. Rep. 190. Apr. 17, igoo. 

In an action brought to recover commissions claimed on the 
sale of the capital stock and property of a street railway company, 
the supreme court of Illinois holds that the law was correctly 
stated by an instruction to the effect that, if the jury believed 
from the evidence that the party sued employed the party suing 
as his agent to negotiate the sale of his street railway property, 
that the party suing undertook said employment, and was instru- 
mental in bringing together the buyer and the party sued, then 
and in that case the party suing was entitled, as a matter of law, 
to recover from the party sued compensation for his services, re- 
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gardless of the fact that the party sued himself concluded the sale, 
and upon a price less and upon terms different from those at which 
the party suing was authorized to sell. To this, the supreme 
court adds, that if the party suing, as agent for the party sued, 
offered the property to a certain third party, and thereby brought 
about a sale, it was wholly immaterial whether such third party 
acted for himself, or for himself in connection with others, or for 
a syndicate. In other words, whether he, the third party, was 
himself the purchaser, or an agent of the real purchaser, the court 
holds, was, in this action for commissions, a matter of no concern 
to the party sued therefor. It was sufficient that the party suing 
found a buyer whom the party sued was willing to accept and 
did accept, whether such buyer was acting for himself or others. 



LIABILITY FOR NEGLIGENTLY KILLING DOGS. 

Smith V. St. Paul City Railway Co. (Minn.), 82 N. W. Rep. 577- 
Apr. 19, 1900. 

In Minnesota dogs are made personal property by statute, they 
are taxed as such, and, the supreme court of that state holds, an 
action will lie in favor of the owner of a dog, having a substantial 
money value, for its destruction through the negligence of a third 
party. 

Here was an action brought to recover for the killing of a 
valuable, highly bred, large dog by a street car negligently run. 
It appeared that on the day of the accident, in the absence of the 
owner from home, his wife had a number of dogs (among them the 
one killed), for exhibition to third parties, in the yard of the fam- 
ily residence, which adjoined the street upon which this car 
was run. The dogs escaped from the yard and control of the 
woman, and went to the opposite side of the street, followed by a 
child. At this, she became very much excited, and did her utmost 
to recall the dogs and child to the yard, for fear that they would 
be injured by the street car, which was approaching something 
more than a block distant. The dogs and child started to return to 
the yard, and on their way back all got safely across the street car 
tracks, except the animal in question, which was struck and killed 
by the approaching car. 

This car, the court goes on to say, was one of the usual pas- 
senger cars on that line, operated by a motoneer, who could 
and did, upon his own admission, discover the danger of a col- 
lision in sufficient time to stop the car, notwithstanding which, as 
the plaintiff's evidence tended to show, he ran the same at a dan- 
gerous rate of speed, estimated by the plaintiff's witnesses to be 
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over 20 miles an hour, and lo miles faster than was authorized 
by the city ordinance, until he struck and killed the dog. Nor did 
he then stop, but continued on his way, without giving the accident 
any further notice. - 

That such conduct on the part of the company's servant operat- 
ing its car was negligence, the court declares, does not seem to 
admit of doubt; and it says it was a question for the jury whether, 
under all the circumstances of the case, the dog would have es- 
caped if the car had been run at a legal and proper rate of speed, 
or, in other words, whether the negligence of the defendant com- 
pany was the proximate cause of the loss of the dog, for which 
damages were awarded. The jury returned a verdict in favor of 
the owner of the dog, and, after considering the facts in the case, 
the court holds that the evidence supported the verdict of the 
jury, and their finding that the collision between the street car and 
the dog was actionable negligence, for which the owner might 
recover its value from the street railway company. 

The supreme court says that it does not hold that a street car 
company must stop its cars, when running at a legal or reasonable 
rate of speed, to avoid collisions with dogs. Ordinarily, it 
thinks, dogs may be presumed to take care of themselves, and the 
motoneer may act on such presumption. To this, it adds that it 
places this decision upon the ground that it was for the jury to say 
whether the dog could have escaped if the car had been running 
at a proper rate of speed. But upon the improper speed of the 
car from which the collision resulted, as found by the jury, the 
verdict, determining that there was actionable negligence, it holds, 
should be sustained. 

A municipal ordinance authorizing a police officer to destroy 
a dog which is unlicensed, or not wearing a collar or muzzle as 
required thereby, the court further holds, does not authorize a 
third party to kill such animal, or relieve him from damages for 
negligently destroying the same, and was no defense in this case. 



NOT LIABLE TO PERSON INJURED ON FENDER EX- 
TENDING FROM REAR OF CAR. 

Gargen v. West End Street Railway Co. (Mass.), 57 N. E. Rep. 
217. May 17, 1900. 
This was the case of a woman who was injured by coming into 
contact with a fender extending from the rear end of a street 
car. Fenders were attached to both ends of the cars, but were 
usually so adjusted that they projected only from the front end. 
This fender, however, had in some way become so disarranged 
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that it projected from the rear end of the car without the knowledge 
of the company's employes who were in control of the car. The 
woman had just left the car, which had stopped about opposite her 
dwelling, by the gate on the opposite side from the house, because 
the other gate was closed. It was quite dark, and' she turned at 
once, upon reaching the ground, and began to walk towards the 
other side of the street, on the crosswalk, which was about seven 
feet wide, but a portion of which was occupied by the rear end 
of the car, from which at the time the fender mentioned projected 
about two feet. She did not notice the fender, but struck it, and 
fell. 

It was admitted that when the woman left the car she ceased to 
be a passenger of the company's. The supreme judicial court of 
Massachusetts says that when she began to walk towards her house, 
she was merely a traveler upon the highway. The respective rights 
and duties pertaining to her and the company were not those of 
a passenger and a common carrier, but those of a pedestrian cross- 
ing a public street in which was a street railway track then occu- 
pied by a street car, and of a street railway corporation lawfully 
using the same street in its traffic. 

It could not be contended, says the court, that the presence of 
the car in the street, or its stoppage to allow passengers to leave, 
was unlawful. Nor was it claimed that the stoppage was too long, 
or that the woman expected that the car would move on to allow 
her to cross the street. What was contended, was that the pres- 
ence of the fender projecting from the rear end of the car was such 
a negligent occupation of the highway by the streef railway com- 
pany as to make it liable for the personal injury sustained by the 
woman. 

Now, any vehicle stationary upon a highway over which trav- 
elers are passing and repassing, the court continues, may be an 
occasion of injury to them if they come in contact with it in conse- 
quence of their own motions. In such cases the test of the lia- 
bility of the owner of the stationary vehicle to compensate for 
his injury the traveler who walks against it is not the probability 
that the traveler will be hurt if he walks against the vehicle, but 
is whether its owner was within his right in having such a vehicle 
or load stationary upon the street. 

Again, the court points out that the fenders at each end of 
the car were not like a cutting instrument, or an apparatus so 
dangerous that it ought not to be transported upon a public way 
without unusual care for the safety of travelers, but were appur- 
tenances of the car, with which the law required it to be equipped. 
That fenders do not usually so project, it holds, bears on the 



238 STREET RAILWAY LAW. 

question of the company's care or negligence, but does not make 
it unlawful to propel in the street a car with a fender so projecting. 

Nor does the court think that it makes any difference in a case of 
this character that it was in the night time that the traveler walked 
against the obstruction, not seeing it on account of the darkness, 
if the owner of the vehicle had complied with such requirements 
as to lights as were in force at the time when the collision occurred. 
It adds that it knows of no requirement anywhere that a street car 
or other vehicle used at night upon a highway shall be so lighted 
that every part of it shall be plainly visible to those who come upon 
it in the rear as well as in front. 

Wherefore, the court holds that, irrespective of the question 
whether the plaintiff in this case could be found to have been in 
the exercise of due care in walking against the fender, a verdict 
should have been ordered for the defendant company, because, 
upon the undisputed evidence, the obstacle against which the 
plaintiff walked was part of a vehicle lawfully using the street 
within the defendant company's right. 



CONDUCTOR'S PLACE IS ON PLATFORM WHEN CAR 

STOPS. 
Nash V. Canal & Claiborne Railroad Co. (La.), 27 So. Rep. 661 
Apr. 2, 190D. 
The supreme court of Louisiana says that it takes it that the 
place of the conductor is on the platform when the car stops, to 
enable passengers to alight. Or, as it otherwise puts it, when a 
stop is made to permit a passenger to alight, ordinarily the con- 
ductor should be on the platform of the car. And, if he is called 
at the time, he should be able, in case of an accident, to account 
for his absence. 



ARREST PROCURED BY CONDUCTOR FOR KEEPING 
ANOTHER'S CHANGE NOT MALICIOUS PROSE- 
CUTION. 
Barry v. Third Avenue Railroad Co. (N. Y.), 64 N. Y. Supp. 615, 
May II, 1900. 
A passenger gave a conductor a quarter of a dollar, and received 
two lo-cent pieces in change. Another passenger got on the car, 
as the first one sat there, and also gave to the conductor a 2S-cent 
piece to pay his fare. After a short time this second passenger 
asked the conductor for his change, but the conductor claimed 
that he had given the change to the first-mentioned passenger, and 
insisted on that passenger paying it to the second one. Thereupon 
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there arose a dispute between the parties, which resulted in the 
conductor calling a policeman, and having the first passenger ar- 
rested. The policeman, accompanied by the conductor, took the 
man to the station house, where, after some delay, he was brought 
before a police justice, but no complaint was made and he was 
discharged. Following this, he sued the railroad company for ma- 
licious prosecution and false imprisonment, but at the trial elected 
to proceed for malicious prosecution, and not for false imprison- 
ment. His complaint was then dismissed, and the appellate divi- 
sion, first department, of the supreme court of New York holds 
properly so: It does not think that upon the evidence above re- 
cited an action for malicious prosecution could be maintained. It 
says that there was no doubt but that the arrest, made by the po- 
liceman at the request of the conductor, was utterly illegal, and 
that such an arrest would undoubtedly afford a good ground for an 
action for false imprisonment against the officer who procured the 
arrest to be made. But, it adds, the mere fact of an illegal arrest 
and detention is not sufficient to sustain an action for malicious 
prosecution. Unless the arrest is followed by some sort of a judi- 
cial proceeding, which it was not in this case, there can be, it says, 
no malicious prosecution, and the plaintiff must seek his remedy 
in an action for false imprisonment. Again, it says that the charge 
against the plaintiff, if it were a crime at all, was only a misde- 
meanor, and hence no justification for an arrest, without a warrant, 
by an officer who was not present when the offense was committed 
or attempted. 



LIABILITY UNDER ORDINANCE AND EVIDENCE FOR 

NOT RUNNING CARS AS REQUIRED AFTER 

MIDNIGHT. 

City of New York v. Union Railway Co. (N. Y.), 64 N. Y. Supp. 
483. May I, igoo. 
Sections 595 and 596 of the Revised Ordinances of the City of 
New York, approved March 30, 1897, the appellate term of the 
supreme court of New York says, clearly evince the purpose to 
compel all street surface railroads then operating within the munic- 
ipality, under a penalty of $100 for each neglect or refusal, to run 
cars, at intervals of not less than 20 minutes, over the entire road, 
between 12 o'clock midnight and 6 o'clock in the morning, and it 
holds that these sections must be treated as the declaration of the 
local legislative authority with respect to the subjects which they 
embrace at the time of their approval, viz., March 30, 1897, and 
not 1890, when the original ordinance in the identical language of 
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these sections was adopted, referring to companies "now" running 
cars, as do these sections. 

Then, it appeared from a certain agreement, bearing date the 
2d day of July, 1892, that certain street surface railroads, including 
"the road, tracks," etc., were consolidated, and became known as 
the "Union Railway Company of the City of New York," and 
among the thoroughfares affected thereby was Westchester avenue. 
The evidence showed, furthermore, that this avenue began at 
Third avenue, and continued to the Southern boulevard; that, 
during the daytime of the period in suit, cars bearing the name 
"Union Railway Company" were run along this avenue; and that 
no cars except those bearing such name were operated thereon. 
It also appeared from the testimony of a police officer that on a 
certain date he covered his post from Prospect avenue to Third 
avenue, which extended over and along Westchester avenue; that 
he was not off post from past i until half past 5 o'clock in the 
morning; and that during this time no cars passed him. Under 
these circumstances, it must be held, the court declares, that the 
Union Railway Company of the City of New York did not, during 
the time in question, run any car whatever, and hence incurred 
the penalty. It was during that part of the night bound to run 
cars over its entire tracks at intervals of 20 minutes each, and it 
could not, the court holds, escape liability upon the plea that the 
proof showed a failure or neglect to operate only a portion of its 
line. 



CONCERNING ALLEGED RIGHT TO GO ON FROM 
SHORT TRIP CAR WITHOUT TRANSFER TICKET. 

Little Rock Traction & Electric Railway Co. v. Trainer (Ark.), 
56 S. W. Rep. 789. Apr. 21, 1900. 
A woman boarded a car on Main street, intending to go on that 
and another street called West Markham. She testified that she 
asked the conductor if that car went to West Markham, or was for 
West Markham, and, being answered in the affirmative by him, 
she paid her fare. When, however, the car reached Markham 
street, he informed her that his car would go no further, but that 
an approaching car indicated to her by him would take her on 
West Markham street. She then alighted from the first car and 
when the second one moved up and took its place, boarded it. 
But the conductor on the second car demanded fare, which she 
refused to pay, informing him that she had paid her fare on the 
car from which she had alighted. The conductor insisted that 
she must pay, or get off, and, she still refusing, he ran the car 
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back to police headquarters, where he called to his assistance a 
policeman, but the chief of police appearing on the scene disposed 
of the case at that point by paying the fare. An action for dam- 
ages, laid at $S,ooo, followed, resulting in a verdict and judgment for 
$200 against the company, which the latter, on appeal, has got 
reversed by the supreme court of Arkansas. 

At the plaintiflf's request, the judge instructed the jury: "If you 
believe from the evidence that it was the rule or custom of the 
company to require a transfer ticket at the point at which plaintiff 
made the change, but you should further find that her entering 
the car without procuring a transfer ticket was the result of the 
negligent conduct of the conductor of the first car, and that the 
plaintiff, as a reasonably prudent person, had a right, under the 
circumstances, to assume from the conduct and statements of the 
first -conductor that she would be carried on West Markham 
without such transfer ticket or further payment of fare, then she 
was entitled to be carried by the second car without further pay- 
ment of fare." This is not discussed in the case. 

The company asked to have this instruction given: "The reg- 
ulation of the defendant company that persons transferred from 
one car to another can ride upon the second car without paying 
fare only upon the production of a transfer check from the con- 
ductor of the first car is a reasonable, valid, and binding regula- 
tion; and if the plaintiflf knew of it, and transferred from one car 
to another without asking the conductor for a transfer check, and 
without his telling her none was necessary, she cannot recover." 
There was ample evidence, the supreme court says, to sustain the 
instruction, and it holds that the company was entitled to it, with- 
out modification, as presenting its case, or its side of the case, and 
that it was error for the judge when he gave it to modify it by 
adding the words, "unless she was induced to do so by the con- 
duct and statements of the conductor of the first car." 

The evidence which the court refers to as ample to sustain 
the instruction as asked was that of the manager of the company, 
which was substantially uncontradicted, that, under the rules and 
regulations of the company, a- conductor was not authorized to 
pass a passenger from another car without the production of a 
transfer ticket except in case of emergency, such as a breakdown 
■or something of that kind. If a car was running extra on Main 
street to Markham, as was the case in this instance, the conductor 
on the latter car had no authority to pass him except on a transfer 
ticket. If any person, having paid on one car, wished to ride on 
another without paying a second fare, he must ask and get a trans- 
fer ticket. He also stated that these rules arid regulations were kept 
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posted in all the cars for a long time, and they were so posted at 
a certain point on Main up to the time of the trial. Besides, the 
woman herself testified that she was well acquainted with the 
rules as to transfers; that she knew that when she went from one 
car to another she had to pay, or have a transfer; that there was a 
notice in the cars stating that persons wanting to transfer must 
ask the conductor for a transfer check. 

The supreme court also holds that, at the company's request, 
the judge should have instructed the jury, without the words he 
added, which are here indicated by being inclosed in a parenthesis, 
that "if, by the custom or regulation of the defendant company, 
passengers paying on one car could ride on another one by pre- 
senting upon the second car a transfer check procured from the 
first, and the plaintiff failed to procure such transfer check and 
present it on the car to which she transferred, then she was not 
entitled to ride on the car to which she transferred, without the 
payment of fare. The conductor was not authorized to allow her to 
ride on his car without the payment of fare or the presentation of 
such transfer check, (and the company would not be liable unless 
the jury should find that her entering the car was the result of the 
conduct of the conductor on the Main street car, and further find 
that she, as a usually prudent and business person, had a right to 
suppose from the conduct and statement of the first car con- 
ductor that she would be carried on West Markham street with- 
out such transfer ticket or further payment of fare)." 

The modification, the court says, changed the issue from that 
made in the complaint and answer, from mistreatment on the part 
of the conductor on the second car, to a charge against the con- 
ductor of the first car. Nor does it consider that there was any 
evidence to support the theory that the conductor on the first car 
had produced or been the cause of the alleged injury on the sec- 
ond car. Which of the two, the conductor or the woman, should 
have taken the initiative in regard to the transfer ticket was a 
matter of dispute between the latter and the company, and, the 
court holds, could only be settled by the evidence and instructions 
thereon. 

Furthermore, the, court holds that, if it was sought to make 
the statements of the first car conductor to serve the place of rep- 
resentations which would justify the woman in refusing to present 
a transfer ticket or pay fare on the second car, as seemed to be 
the effort in this connection, it could not be permitted, for she 
ought not to rely on representations of the servant which she knew 
were in contravention of the rules and regulations of the com- 
pany on the subject. 
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RELATIVE RIGHTS UNDER EXCLUSIVE FRANCHISE 
AND "RESERVED POWER OF REVOCATION." 

Wilmington City Railway Co. v. Wilmington & Brandywine 
Springs Railway Co. (Del.), 46 Atl. Rep. 12. Apr. 11, 1900. 

For many years the question has been discussed by lawyers in 
Delaware as to the precise meaning and effect of the latter portion 
of the provision in the constitution of that state of 1831 that no act 
of incorporation except for the renewal of existing corporations 
should be enacted without the concurrence by two thirds of each 
branch of the legislature; "and with a reserved power of revocation 
by the legislature." A long review of the authorities that might be 
expected to shed light on it, is made by the court of chancery of 
Delaware, which says that it shows that there is no decision of any 
sort in opposition to the plain, logical interpretation of the phrase, 
"reserved power of revocation by the legislature," as meaning the 
power to revoke, at the pleasure of the legislature, any or all of 
the franchises granted to a corporation, the power to recall all the 
rights, privileges, or franchises granted to a corporation, or any 
number less than all, or any single ri^ht, privilege,or franchise; that 
it cannot mean less than this, and that it cannot mean more; and that 
it differs from the comrpilily reserved power "to alter, araend,or re- 
peal the charter" in not including the power to regulate or cont?ol 
corporations in the manner held in certain cases to appertain to the 
latter power. It further holds that the revocation can be either direct, 
or, by necessary implication, by the passage of an act necessarily in- 
consistent with some right or privilege possessed by some existing 
corporation. For example, it holds that a grant to another com- 
pany of authority to construct and operate a street railway in cer- 
tain streets of a city would, under such reserved power, revok* 
proportionately any exclusive right which a company claiming the 
exclusive right to locate, construct and maintain a street railway 
in the city may have had. 

But such an exclusive right, the court holds, is a property right, 
entitled to the same protection as any other property right, giving 
the company to which it was granted a standing in a court of equity 
to raise, by an application for an injunction, the question say of the 
forfeiture of the charter of a new company granted antagonistic 
rights in certain streets, as above suggested. 

Now, on the question of forefiture, the court holds that where a 
company was required by its charter to build within a certain time 
its railway, from without a city, to the boundary line of the city on 
a certain street, and was authorized, when that was done, to build 
and extend its railway from the point at which it so intersected the 
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boundary line of the city to, through, and along a certain other 
named street, etc., the company forfeited its franchise hy not build- 
ing to the boundary line on the first-named street, but building, 
instead, to the boundary line on the second-named street. Nor 
does the court consider that it made any difference in this respect 
that to have built the road as prescribed would have made an acute 
angle in it. 

The grant to a corporation of the exclusive right and privilege of 
locating, constructing, operating and maintaining a city railway 
within the city limits, the court holds gave it a monopoly to build 
(vithin the city, notwithstanding a certain route was prescribed, it 
being granted the further privilege to build anywhere within the 
city, on condition of its first obtaining the consent of the council 
of the city. And while the court considers the policy of the law to 
be strongly against grants of exclusive rights or monopolies, it re- 
marks that the most serious objections to them disappear when 
they are accompanied by a reservation of power of revocation, 
such as first above discussed. 

Nor does the court agree with the contention that such an ex- 
clusive grant as the one just described could not operate to exclude 
another city railway from operating an electric railway within the 
city limits, because electricity was not used as a motive power at 
the time the grant was made. 

It would seem, the court says, that when the broad term "city 
railway" is used in such a grant the term must be taken to mean 
only what is essential to the definition of the term, and obviously 
no particular motive power is essential. Whenever a statute speci- 
fies the motive power to be used, the expression of that power 
may be construed to exclude any other. Indeed, the general rule of 
construction seems to require this. But, when an exclusive right is 
given in general terms to a city railway, the effort to confine it to 
the particular motive powers in use at the time, the court declares, 
would seem to be as artificial and unauthorized as to confine it to 
the kind of rails then in use, excluding the idea of modern rails of 
steel and of great weight, or to limit the size and shape and quality 
of cars to those known at the time. All these 
things, including the motive power, are subordinate, — mere 
means to make the franchise effective; and yet the expression of 
any of them might be so made as to so limit the grant. Where- 
fore, the court holds, when no kind of motive power is mentioned, 
it should be taken to indicate that the legislature means what it 
says, "a city railway," however propelled, whether by powers then 
familiar, or those they know not of; in fact, any kind of power 
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which the ingenuity of man may contrive that does not constitute 
an additional burden upon the highway, or an injury and annoyance 
to the public. 

But it was argued here that it was shown that the motive power 
was intended to be limited to steam or horses by a provision "that 
steam power shall not be used to propel cars by said company 
unless with the consent of city council, and that, in order to prevent 
accidents, suitable bells shall be attached to the horses drawing the 
cars." Not so, however, thinks the court. Taking this proviso in 
connection with the general terms of the grant, it holds that it 
would rather indicate that, omitting mention of motive power in 
the grant, and afterwards regulating the use of the two powers 
with the use of which they were practically familiar, the legislature 
left all other possible powers to be treated as experience might 
prove to be desirable. 

A court of equity, the court here further holds, will not enforce 
by injunction such a contract between two companies as one 
whereby one of them agrees not to extend its tracks into or within 
the city in which the other is located say for a period of 25 years. 
Nor does it consider that it should make any difference that the 
company making, such agreement had express legislative sanction 
to its making a trafKc agreement with the other company, especially 
when the legislature later granted it a franchise to extend its line 
within the city. 



ADMISSIONS MADE BY CONDUCTOR TO THIRD 
PARTIES AFTER ACCIDENT. 

Kay V. Metropolitan Street Railway Co. (N. Y.), 57 N. E. Rep. 
751. June 19, 1900. ' 
A conductor cannot bind or affect the company, the court of 
appeals of New York holds, by any admissions or declarations, after 
an accident, made to third parties. They are admissible in evi- 
dence only to contradict or impeach him as a witness for the 
company in case he testifies to anything inconsistent with them. 



CARE REQUIRED IN EJECTING TRESPASSING BOY 
FROM CAR. 

Nussbaum v. Louisville Railway Co. (Ky.) 57 S. W. Rep. 248. 

May 30, igoo. 

The evidence was conflicting, and the issue was whether the Boy, 

nine years of age, to recover for whose death this action was 

brought, lost his life by reason of the negligence or wrongful act 
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of the motorman. The boy had jumped onto the car to ride to 
the turntable, and, in affirming a judgment in favor of the com- 
pany, the court of appeals of Kentucky holds that it was proper 
for the trial judge to tell the jury that the motorman had the right 
to eject the boy from the car if he used proper care in doing so. 
The instruction given the jury was that, if the motorman pushed 
the boy from the platform of the car into the street, and under 
or immediately in front of a passing wagon, whereby he was 
unavoidably run over, they should find for the plaintiff; also, that 
it was the duty of the motorman to make him get off the car 
by warning him to do so, or, if necessary, by using such force as 
was reasonably necessary to make him get off, but that in using 
force to eject the boy, if he did eject him by force, it was the duty 
of the motorman to exercise ordinary care to prevent injuring him 
or causing him to be injured by such ejection; and, if he failed to 
use such care, and by reason of this the boy was injured, the jury 
should find for the plaintiff. This, the court of appeals pronoun- 
ces a fair statement of the law of the case. 



RIGHT TO PLEAD SETTLEMENT BY PLAINTIFF. 

Zaitz V. Metropolitan Street Railway Co. (N. Y.), 65 N. Y. Supp. 
395. June 22, 1900. 
Where the plaintiff in an action brought to recover damages for 
personal injuries settles, unbeknown to his attorney, with the de- 
fendant, after issue is joined, and executes a general release, the 
defendant, the appellate division, first department, of the supreme 
court of New York holds, should be allowed, on application, to sel 
up in a supplemental answer the settlement of the action and the 
release by the defendant, notwithstanding that the plaintiff's attor- 
ney may have given notice of a lien upon the cause of action, and 
the plaintiff may not be pecuniarily responsible. 



WHEN EXPRESS WAGON NECESSARILY OVERLAPS 

TRACK WHILE BEING UNLOADED. 
Holzman v. Metropolitan Street Railway Co. (N. Y.), 64 N. Y. 
Supp. 1 120. May 28, 1900. 
At a place where the space between the curb and the track was 
very narrow, an expressman was on his wagon, unloading it, which 
he could not do unless it overlapped a part of the public highway 
occupied by the track, when a car ran against the wagon, throwing 
him to the ground and seriously injuring him. In affirming a judg- 
ment in his favor for damages, tEe city court of New York, gener.^1 
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term, says that if, as stated, the wagon was partially over and upon 
its tracks, the street railway company's driver being aware of that 
fact, it was his duty to notify the expressman of his wish to pass. 
Then the expressman had the legal right to unload his wagon, 
taking only a reasonable time to do so; and, until the lapse of such 
a period, the company's driver should not have attempted to pass. 
The company, it says, had the right to run its cars, but the express- 
man had also the right to pursue his business as an expressman. 
Each ofie was bound to exercise his respective rights in an ordi- 
narily careful and prudent manner. To this the court adds that 
the company's driver evidently thought he could pass, in safety, 
the expressman's wagon. In so thinking he erred, and the conse- 
quences of such error must be borne by the company. 



DAMAGES ALLOWED FOR LOCATION OF TURNPIKE 
IN FRONT OF PROPERTY. 

Louisville Railway Co. v. Foster (Ky.), 57 S. W. Rep. 480. June 
15, 1900. 
One of the provisions of the constitution of the state of Ken- 
tucky is that, "municipal and other corporations and individuals 
invested with the privilege of taking private property for public 
use shall make just compensation for property taken, injured or 
destroyed by them." In view of this, while the owner of city 
property fronting on a street must submit to all those noises, smells 
and disturbances that are usual in city life, including the use of 
the highway by a street railway, in so far as they are reasonably 
incidental to the operation of a street railway in a city, and borne 
by the public generally, nevertheless such owner, the court of 
appeals of Kentucky holds, can recover for any substantial injury 
to his property arising from the location or operation of a turn- 
table or cars that is caused by such noises, smells, and disturb- 
ances as are not fairly incidental to the usual operation of such a 
street railway, and borne by the property owners generally along 
the line. 



SEPARATION OF COLORED FROM WHITE PASSEN- 
GERS ON ONE LINE ONLY IS REASONABLE. 

Bowie V. Birmingham Railway & Electric Co. (Ala.), 27 So. Rep. 
1016. Apr. 12, 1900. 
A rule or regulation of a street railway company requiring white 
passengers to occupy seats in one portion of the cars operated by 
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it on a certain line of its road, and negroes to occupy seats in the 
other portion, the supreme court of Alabama holds reasonable. 
The principle upon which it sustains the reasonableness of the rule, 
it says, is that the carrier's right of property in the means of the 
conveyance and the public interest is best subserved by a separation 
of negro and white passengers; that their separation tends to 
secure order, promote comfort, preserve the peace and maintain 
the rights of both carrier and passengers. Nor does it consider 
it of any consequence in this connection that the company operates 
other lines, and no such regulation is enforced by it upon them. 
The fact that it does not exercise the right to establish" and enforce 
such a regulation upon its other lines, the court says, affords no 
reason for saying that the regulation established and enforced on 
the line where it is, is unreasonable, or that the company has no 
right to establish such a rule. As to whether the reasonableness 
of such a rule is a mixed question of law and fact, or purely a 
question of law for the court, the supreme court takes the latter 
view, saying that when the rule is established by the evidence, and 
its violation shown by a passenger, undisputably, it is a question 
of law for the court. 



REQUIRES NOTICE OF LITIGATION TO BE FILED TO 
CONSTRUCTIVELY BIND PURCHASERS. 

Detroit Citizens' Street Railway Co. v. City of Detroit (Mich.), 83 
N. W. Rep. 104, June S. IQOO. 
The right to maintain and operate a street railway upon a street, 
the supreme court of Michigan holds, is an interest in land, to 
which section 441 of the Compiled Laws of Michigan is applicable, 
which requires the filing for record of a notice of the pendency 
of suit to render the filing of a bill constructive notice of the 
proceedings to any purchaser of real estate, in consequence of 
which it does not consider a company acquiring such right by 
purchase pending litigation thereover bound by a decree entered 
in the suit, no such notice having been filed for record, and actual 
notice at the time of purchase not having been proved. 



STREET RAILROAD IS TAXABLE AS REAL ESTATE. 

State (Newark & Hackensack Traction Co., Prosecutor), v. Mayor 

and Council of the Borough of North Arlington (N. J.), 46 

Atl. Rep. 568. June 11, 1900. 

An electric street railroad, the supreme court of New Jersey 

holds, is real estate, within the tax laws. But a mistake of an 
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assessor in listing as personal, proper ^y described in terms showing 
it to be real estate, it holds, may be corrected, even after the dupli- 
cate has been delivered to the collector. 



CONSENT NEEDED TO CHANGE LOCATION OF TRACK, 

BUT NOT TO TAKE IT UP. 
Borough of Shamokin v. Shamokin & Mt. Carmel Electric Railway 
Co. (Pa.), 46 Atl. Rep. 382. May 23, 1900. 
This was a suit to enjoin a proposed change in the tracks of the 
railway company, which change, it appeared, would greatly im- 
prove the street and benefit the property owners, their tenants, and 
all persons having occasion to drive on it. The contemplated 
change was the taking up of the south track and the moving of 
the north one to the center of the street. The ordinance granting 
the right of way, which was the contract between the parties, had 
a provision reading that, the "railway track, switches, turnouts and 
sidings are in all cases to be located under the supervision of the 
committee on streets and highways." And, under .this contract, the 
supreme court of Pennsylvania holds that the company could not 
change the location of the north track to the center of the street, 
without the consent of the committee on streets and highways; 
and that it was properly enjoined from doing so. But it does not 
consider that anything in the contract bound the company to keep 
the south track in place, but that could be taken up and removed 
from the street. Nor does it consider that this was changed by 
language in the ordinance to the effect that the track should be 
laid to grade; should strictly conform to existing grades, unless 
consent be given to their change or alteration, in which event it 
should conform to altered grades; that the company should take 
up and change so as to conform to such grades as might be fixed 
by the authorities, etc. 



VALIDITY OF CONSENTS PROCURED IN ADVANCE BY 

PROMOTERS. 
Geneva & Waterloo Railway Co. v. New York Central & Hudson 
River Railroad Co. (N. Y.), 57 N. E. Rep. 498. June S, 1900. 
It is common practice, and perchance common prudence, the 
court of appeals of New York says, for the projectors of a railroad 
to employ parties in advance to procure rights of way, consents, 
or like privileges to be used after the incorporation. And the court 
holds that the fact that the railroad acquires such rights through 
an intermediary by assignment, instead of directly from the prop- 
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erty owners themselves, does not affect their validity. What the 
constitution and the statute require in such cases, it declares, is 
simply the consent of the property owner that the highway through 
his property may be burdened with another easement in the form 
of a railroad, and when such consent is fairly and in good faith 
given to one interested in the railroad, and by him transferred to 
the corporation, the court declares that it is unable to see why 
it should not be treated and considered as valid as if it ran in 
terms to the railroad itself. Especially does it hold that it is not 
open to another railroad, for the purpose of defeating an applica- 
tion of a street railroad to cross its tracks, to impeach such con- 
sents as invalid. If there is any reason whatever to question the 
validity of such consents, that right, it maintains, should be limited 
to the state itself or to the property owners affected. On the 
other hand, when it appears that consents were neither given nor 
received in good faith for the purpose of facilitating the construc- 
tion of a railroad, but for some other purpose, not contemplated 
by the statute, the court suggests that it might be timely to raise 
the point that it would be conrary to public policy and to the spirit 
of the law to allow individuals to procure consents to themselves, 
and then, as they might, sell them to the highest bidder. 



MAY ADOPT REASONABLE REGULATIONS AS TO PAS- 
SENGERS CARRYING LIVE ANIMALS. 

Daniel v. North Jersey Street Railway Co. (N. J.), 46 Atl. Rep. 
625. June 18, 1900. 
In an action for damages against a corporation -operating a street 
railway for the refusal of one of its conductors to accept a passen- 
ger carrying in his arms a live goat, it is error, the court of errors 
and appeals of New Jersey holds, to submit to the jury the rea- 
sonableness of a regulation of the company forbidding the carry- 
ing of live animals in the cars. The reasonableness of such a 
regulation, it holds, is for the trial court. But whether, as a class, 
questions as to the reasonableness of corporate regulations are'for 
the jury, to be taken from it only when deemed to be free from 
doubt, or whether they are primarily court questions, to be left 
to juries only when some other standard than that of reasonable- 
ness enters into the test of corporate duty, is a point upon which 
the majority of the court were not agreed. Moreover, the court 
avoids passing, in this case, upon the question of whether, if the 
regulation in question was a reasonable one, the company before 
enforcing it, must call the attention of the passenger to it. A 
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majority of the court, however, it is stated, were of the opinion 
that the company might lawfully adopt some regulation with 
i-espect to the carrying of animals on its cars, and, as above an- 
nounced, that the reasonableness of such a rule would be a question 
for the trial court, and not for the jury. 



NEWSBOY NOT A PASSENGER. 

Raming v. Metropolitan Street Railway Co. (Mo.), 57 S. W. Rep. 
268. June 4, 1900. 

It was alleged that the plaintifif, at the time a boy nine years of 
age, boarded one of tlie defendant's cars "for the purpose of selling 
papers to passengers, and with the intention of becoming a passen- 
ger thereon." But the words, "and with the intention of becom- 
ing a passenger thereon," the supreme court of Missouri holds, 
were by no means equivalent to an averment that the plaintifif did 
become a passenger on the car. With mere intention,. unconnected 
with overt act or outward m^inifestation, the law, it declares, has 
no concern. Hence, there was no foundation laid in afiflrmative 
allegation that plaintifif was a passenger. 

But, granting that the plaintiff was a passenger so far as mere 
allegation was concerned, still, the court says, there was no evi- 
dence to support it. He was simply a newsboy plying his voca- 
tion. He evidently did not intend nor expect to pay fare. Accord- 
ing to his own story, he jumped on the car when in full motion, 
to sell papers, intending to jump off again, and to pay fare "if 
the conductor asked him." The conductor did not see him, and 
(according to the boy's story) the gripman tried at once to push 
him off. There was nothing to show that the gripman had any 
authority to grant the plaintiff permission to ride, or to refuse 
him permission, and therefore, the court holds, no contractual 
relation, either express or implied, was entered into by the plaintiff 
when he stepped upon and ran along the footboard of the car, 
attempting to sell his papers. 

The court then quotes the following from what it states Judge 
Valliant, speaking for division No. i, in the still unreported case 
of Padgett v.' Moll, forcibly said concerning newsboys who sell 
newspapers on street cars. "But a newsboy jumping on and off 
a moving street car to sell his newspapers, not hailing to stop 
the car to receive him, nor signaling to stop to allow him to alight, 
not asking nor receiving permission, either express or tacit, not 
asking or waiting for leave or license, but jumping on and off 
under circumstances that clearly indicate no purpose to pay fare, 
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and no aim to be transported, but only to avail himself of the 
presence of persons on the car likely to buy his papers, is in no 
sense a passenger, and the carrier is not under obligation fo ob- 
serve towards him the same degree of care that the law requires 
to be observed towards a person in the hands of the carrier to be 
transported." 

Indeed, the supreme court goes on to say, in this, the Raming 
case, after making this quotation (and here it is the full bench 
speaking), that it might go further than the language just used in 
the quotation; for it is a matter of common knowledge, and there- 
fore the court can take judicial notice of it, that a newsboy who 
hops on a car while at full speed, tries to sell papers, and then 
hops ofif again while the car is in rapid motion, is in no sense, 
either in fact or intention or law, a passenger. If a newsboy is a 
passenger, then he has a right to hail a car in the middle of a 
block for the purpose of selling papers therein; stop it in full 
motion; get on; sell his papers; pay no fare; and then signal again, 
stop the car and get off. If this were the law, it is easy, it thinks, 
to see that street cars would be at the mercy of newsboys, and 
could not be practically operated. 

Then, if the plaintifif was not a passenger, the defendant company, 
the court holds, could only become liable by reason of the fact that 
the alleged acts of the gripman were within the scope of his duties. 
But there was no such allegation in the petition, and no evidence 
on the point, and, this being the case, no recovery, the court holds, 
could be had on such ground, absent such allegation and absent 
such evidence. 

But no recovery could be had on that ground in this action, the 
court adds, because it was bottomed in theory on the fact of the 
plaintifif being a passenger, and on that theory it was submitted to 
the jury. 



POWER OF CITY TO ORDER SUBSTITUTION OF 
GROOVED FOR OTHER RAILS. 

Washington, Alexandria & Mt. Vernon Railway Co. v. City Coun- 
cil of Alexandria (Va.), 36 S. E. Rep. 385. June 14, igoo. 
Six years after the construction, with the consent of the city 
council, of this railway over certain streets, using rails of an 
improved pattern, known as the "tram girder rail," such as were 
then comthonly in use, and as are still used "by many street rail- 
ways, the city council ordered that a portion of one of the principal 
thoroughfares of the city should, for the distance of one square, 
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be repaved with vitrified brick, on a six-inch concrete base. On 
the same date, it by another ordinance directed the company to 
put down, on the said square, rails to be approved by the com- 
mittee on streets, and to grade and pave on the space between 
the railway tracks, and two feet on each side thereof, in a similar 
manner. Two months later, by another ordinance, it directed the 
company to take up its rails on that square, and to lay in their 
stead a grooved rail, with a groove not exceeding 1% inches in 
depth, and with a tram not lower than i% inches below the head, 
and with the groove of the outline shown by the full lines of the 
drawing attached to said ordinance. 

The company failing to obey, the city council presented its peti- 
tion for a writ of mandamus to compel a compliance with the 
requirements of said ordinance, alleging, among other things, that 
a grooved rail was a necessary incident to the needed improve- 
ment of the street. The jury called to determine certain questions 
in the case, however, found that the rails in use would not obstruct 
the ordinary use of the street when the proposed improvement was 
made as set out in the first ordinance mentioned. It also found 
that the rails in use were of approved pattern; that is, of such 
merit and excellence, and adaptation for the purposes for which 
they were used, as should, in the opinion of the jury, be approved 
by the city authorities. It also found that the substitution of the 
grooved rail as proposed by the city was not a necessary incident 
to the paving and improving of the street with vitrified brick. 
Nevertheless, when the cause came on to be heard after the jury 
had rendered its verdict on the issues submitted to it, the circuit 
court rendered a judgment for the city council, and awarded the 
writ of mandamus. 

This judgment the supreme court of appeals of Virginia afiirms. 
It says that it might very well be that the jury was justified in all 
of its findings on the evidence submitted to it, and that the court 
might also have been of the same opinion upon the evidence. But 
the real issue to be considered was this: Was the ordinance of 
the city a reasonable one, regard being h'Sd to all the circumstances 
of the case, or did the city council, in passing the ordinance, act 
capriciously and arbitrarily? Its charter and the general law con- 
ferring upon it ample power to control and regulate the laying out, 
repair and use of its streets. On the question of reasonableness, it 
contents itself with stating that the evidence clearly showed that 
there was no fraud in the passage of the ordinance; that the city 
did not act capriciously,but in accordance with what it deemed best 
to promote the interests confided to it; that the action was urged 
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upon it by many of its citizens; and that the rail adopted was 
that in use by the city of Washington, as required by an act of 
congress. Besides, it talfes into account that representatives of 
the company were invited to attend a meeting of the committee 
on streets and the city engineer, where the whole subject was 
carefully considered, and as a result of their deliberations the 
engineer and committee recommended the proposed rail to the city 
council, and the latter thereupon passed the ordinance requiring 
its adoption. In view of these facts, it is manifest, it says, that the 
company did not overcome the presumption in favor of the reason- 
ableness of the ordinance which it was ordered to obey; that it had 
not shown that it was passed arbitrarily or capriciously; and that 
the judgment of the circuit court must be affirmed. 



LIABILITY FOR INJURY TO BICYCLISTS OR OTHERS 
CAUSED BY DEFECTS IN ROADBED. 

Laredo Electric & Railway Co. v. Hamilton (Tex.), 56 S. W. Rep. 
998. Apr. 18, 1900. Rehearing denied May 16, 1900. 

The court of civil appeals of Texas holds the following to be 
correct propositions of law: (i) The duty of a street railway com- 
pany to repair the streets which it occupies, or, more definitely, 
that portion of the street upon which its tracks are laid, is a gen- 
eral one, requiring no legislative act or direct agreement to sup- 
port it; and such a company is bound to use reasonable care and 
diligence to keep the space which it actually occupies in a safe 
condition for ordinary travel, — failing in which, it must answer 
for the consequences. (2) A street railway company is bound to 
keep its entire roadbed, to the end of its ties and its crossings, in 
repair, so as not to obstruct travel across its road, or longitudinally 
upon it; and this duty is a continuing one, irrespective of whether 
the charter expressly requires it or not. (3) The fact that the city 
may have authorized the company to erect poles, stretch wires, 
and lay rails, ties, etc., on the streets and plazas of the city, with- 
out imposing terms and conditions by ordinance or by contract, 
does not discharge the company from the duties it owes to the 
public; nor does the fact that the party injured thereby may have a 
cause of action against the city relieve the company from respon- 
sibility for the condition of its line. 

Municipal corporations are bound to use reasonable skill and 
diligence in making the streets and sidewalks safe and convenient 
for travel. And where the roadbed of a street railway company is 
constructed in the streets of the city, the railway company, the 
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court holds, must use the same skill and diligence as to the part of 
the street occupied by its road. 

In legal contemplation, the bicycle, the court goes on to state, is 
to be regarded as a vehicle, in relation to its use on the highway, 
and it is entitled to the same privileges and is subject to the same 
burdens as other vehicles. And it holds that if a bicyclist, while 
riding his wheel on a street where such vehicles are commonly 
used, is injured by being thrown from his bicycle on account of a 
defect in the street, and such defect was caused by the failure of 
the city or street railway company upon which the obligation rests 
to use reasonable care and diligence in keeping that portion of the 
street safe and convenient for ordinary travel, the city or com- 
pany upon which such duty rests is responsible in damages to such 
bicyclist for any injury sustained by him. 

In short, it being the duty of a street railway company to use 
reasonable care and diligence to keep that part of the street upon 
which its road is constructd in a safe condition for ordinary travel, 
the court holds that, if it fails to discharge this duty, and on ac- 
count of this failure a person is injured while riding along the 
street on a vehicle such as is ordinarily used for travel thereon, 
the company will be liable for his injuries, if he is not guilty of 
contributory negligence, whether such vehicle is a wagon, car- 
riage, bicycle, or other in ordinary use. 



NARROW STREETS AND BRIDGE AND OTHER 
TRACKS NEAR RENDER ORDER FOR EX- 
TENSION UNREASONABLE. 
Woonsocket Street Railway Co. v. City of Woonsocket (R. I.), 
46 Atl. Rep. 272. Apr. 25, 1900. 
Chapter yy, of the General Laws of Rhode Island, is entitled 
"Of Franchises in Highways." Section 5 thereof provides that 
"the use and enjoyment of all rights and franchises granted under 
the provisions of this chapter shall be subject to such reason- 
able rules and regulations and orders, controlling the extent and 
quality of construction and service to be maintained by the cor- 
poration to which such rights are granted, and prescribing the 
location and arrangement of its tracks, poles, wires, or conduits, 
and their appurtenances, as are, or may be from time to time, en- 
acted by the town or city councils," etc. This section, the supreme 
court of Rhode Island says, is evidently intended to give a large 
discretion to town and city councils, with which the court would 
not be disposed to interfere upon slight grounds. But in this 
case, owing to the narrowness of some of the streets through 
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which the city of Woonsocket ordered the complainant to extend 
its road, the narrow bridge on one of said streets, and also the 
nearness of a portion of the proposed layout to existing tracks, 
the court is of the opinion, and holds, that the order in question 
of the city was unreasonable. 



THINKS ESTABLISHED CUSTOM OF TURNING OUT 
FOR CARS SHOULD HAVE FORCE OF LAW. 

Helber v. Spokane Street Railway Co. (Wash.), 6i Pac. Rep. 40. 
Apr. 4, 1900. 
The supreme court of Washington here says that, while it is 
true, as it and many other courts have frequently said, that street 
cars have not an absolute right of way through the streets, and 
that pedestrians and others have an equal right to travel on or 
across any street, yet this latter right must be exercised reason- 
ably, and is qualified by the fact that cars run on fixed tracks, and, 
in the nature of things, cannot accommodate themselves as readily 
to emergencies, and cannot even stop with the same promptness 
or facility, as can pedestrians or drivers of free vehicles, who can 
instantly stop, or turn to right or left, and avoid a collision with 
an advancing car. The universal knowledge of this fact, it goes 
on to declare, has established a cUstom which ought in justice to 
have the force of law, making it the duty of the party who can 
most easily and readily adjust himself to the exigencies of the 
case to do so, and to stop or turn to avoid a collision; and the 
motorman has the right to presume that such duty will be per- 
formed. Of course, it adds, if he (the motorman) discovers, or 
ought, as a prudent person, to discover, that it will not be per- 
formed, his duty is to stop in any event; otherwise, he will sub- 
ject himself and his company to the charge of willful negligence. 
Furthermore, the court says, with reference to the other party's 
duty, that, while extraordinary mental alertness is not commanded 
by the law, common prudence is. 



POWER OF CITY WHERE IT HAS RESERVED RIGHT 
OF CONDEMNATION FOR NEW COMPANIES. 

Mercantile Trust & Deposit Co. v. Collins Park & Belt Railroad 
Co. (U. S. C. C), loi Fed. Rep. 347. Apr. 30, 1900. 
The right to take the track of one company for the use of an- 
other, the United States circuit court, northern district of Georgia 
holds, must be reserved in the grant, or exist otherwise by con- 
tract, or such taking must be by the exercise of the state's power 
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of eminent domain through the legislature of the state. Con- 
fessedly, a city has no power of eminent domain in the matter 
where it has no grant from the legislature to condemn the track 
of one street railway company for the use of another. 

The right to consent to the use of the streets for street railway 
purposes, as for example under the constitution of the state of 
Georgia, which provides that "the general assembly shall not 
authorize the construction of any street passenger railway within 
the limits of an incorporated town or city without the consent of 
the corporate authorities," the court holds, embraces necessarily 
the right to consent conditionally, — to consent with limitations, 
restricions, and reservations. Of course, the city can in such a 
case, withhold its consent entirely. Wherefore, there can be no 
doubt of its right, the court declares, to withhold partially or to 
limit the grant. For instance, the city may, the court holds, reserve 
the right to condemn such portions of the lines, not exceeding 
five blocks, as may be necessary for the allowing of other street 
car companies to enter the central portion of the city, upon pay- 
ment of just compensation to the company. 

Then, in construing such a reservation as that just mentioned, 
the court holds that the city reserved the right to condemn the 
number of blocks referred to within what might be fairly consid- 
ered the central portion of the city, adding that these blocks w€re 
to be used for the purpose of allowing any new company to enter 
the central portion of the city, and not to approach it, or to run 
in such a way that it might ultimately reach it. 

Again, the court holds that, the necessity for such condemna- 
tion being necessary to be determined, under such a reservation, 
before the right reserved could be exercised, the necessity could be 
determined by the city, notwithstanding that it made the reserva- 
tion, and was to that extent a party to the contract of which the 
reservation was a part. But it says that a wholly unreasonable ex- 
ercise of the reserved power would, in a proper case, be enjoined 

Nor does the court consider that a right to condemn so re- 
served by a city could only be exercised by it, but holds that it 
could be transferred, and that a just and proper method of carry- 
ing it into effect would be by adopting the procedure of the gen- 
eral law of the state governing condemnation proceedings. 

It was hardly contested, the court says, that the city could, even 
in the exercise of its general powers over the streets, require the 
old company in question to move its track to one side of the street 
at a point within the central portion of the city, and allow the new 
company to build another track. And, if this be true, it says that 
it seems entirely reasonable that the city should, under a fair and 
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just construction of such a reservation as that above mentioned, 
require the cars to be so operated by both companies that at such 
a congested point the cars on one side of the street should all move 
in one direction, and on the other side in the opposite direction. 
In other words, assuming the right to condemn the use of the 
tracks of the old company at such a point, under this reservation, 
the court says that it seems an inevitable conclusion that such a 
change arid readjustment of the tracks as might be fairly and rea- 
sonably necessary to mak'e~the reservation effective and to accom- 
plish its purpose could be erdered and enforced by the city. 



CITY NOT EMPOWERED TO REQUIRE VESTIBULES 

City of Yonkers v. Yonkers Railroad Co. (N. Y.), 64 N. Y. Supp. 
955. May 29, 1900. 

A city ordinance which prohibits the running of any street cars 
in the city during the winter months "unless said car shall have a 
vestibule upon each end thereof sufficient to afford protection from 
the weather to motorraen, conductors and others standing upon 
the platforms of said car," the appellate division, second depart- 
ment, of the supreme court of New York holds, is not authorized 
by section 98 of the New York railroad law, as amended by chap- 
ter 676 of the Laws of 1892, which authorizes the common coun- 
cil of the any city in the state to "make such reasonable regulations 
and ordinances as to the rate of speed, mode of use of tracks, and 
removal of ice and snow, as the interests or convenience of the 
public may require." It does not consider that the ordinance has 
any relation whatever to the mode of the use of the railroad tracks, 
and it says that the act relates to the preservation of the interests 
and convenience of the public in the use of the streets and tracks 
as such, and the regulations, to be lawful, must be directed to 
matters connected with the construction and operation of the 
cars, which in some manner involves and affects the streets and 
tracks and their use. This, it declares, the vestibules would not do, 
directly or indirectly. 

Nor does the court think the suggestion deserving of serious 
consideration that the authority to pass such an ordinance is con- 
tained in the provision of a city charter which confers power on 
the common council "to secure and promote the public health 
and safety; to determine public nuisances, and to prevent, restrain, 
remove and abate the same." So far as any evidence appeared in 
the case, it says that it preponderated in the direction that the 
vestibules would be more of a menace than a protection to health 
and safety. Besides, it says that the ordinance in question was 
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not passed in the exercise of the power conferred by such pro- 
vision, nor does its subject-matter relate even remotely to the 
abuses aimed at. 

Neither can such an ordinance, the court holds, be upheld as a 
valid exercise of the police power. 

Wherefore, the court holds here that, however reasonable the 
ordinance of this character here in question might be in itself, it 
was to be condemned as an exercise of a power not inherent to 
municipal existence, an interference with the affairs of the de- 
fendant railroad company, which the legislature had failed to au- 
thorize, and the assertion of a right on the part of the city which 
it did not, so far as appeared, reserve to itself, as a condition of 
the consent to the use of its streets by the defendant company. 



WHETHER SHOULD LOOK AND LISTEN A QUESTION 
OF FACT. 

Riley V. Minneapolis Street Railway Co. (Minn.), 83 N. W. Rep. 
376. July II, 1900. 
As a general rule, it is a question of fact for the jury, to be 
determined from all the circumstances of each case, the supreme 
court of Minnesota holds, whether a party is guilty of negligence 
in attempting to cross a street railway track without first looking 
and listening for approaching cars. 



NEGLIGENCE OF DRIVER OF CARRIAGE NOT IMPU- 
TABLE TO ONE RIDING WITH HIM. 

Noonan v. Consolidated Traction Co. (N. J.), 46 Atl. Rep. 770. 
June 18, 1900. 
When a person receives injury by collision with a car while 
riding by invitation, and without hire, in a carriage driven and 
owned by another, the negligence of the driver, the court of errors 
and appeals of New Jersey holds, is not imputable to him. 



MUST PAUSE AND LOOK AND LISTEN. 

Canedo v. New Orleans & Carrollton Railroad Co. (La.), 28 So. 
Rep. 287. June S, 1900. 
In the syllabus of this case, where it reverses a judgment ob- 
tained for damages inflicted upon the plaintiff by being struck 
by a street car, the supreme court of Louisiana states that it is 
the duty of a person approaching a railway track to pause and 
look and listen, and govern himself with prudence, according as 
the situation demands. 
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CONDITION OF HEADLIGHT NOT PROVABLE BY SUB- 
SEQUENT OBSERVATION. 

Moldenhaur v. Minneapolis Street Railway Co. (Minn.), 83 N. W. 
Rep. 381. July II, 1900. 
Inferences or conclusions based on observations of the head- 
lights of other cars, under dissimilar conditions and circumstances, 
made by a witness for a year after an accident, the supreme court 
of Minnesota holds to have no reasonable tendency to show that 
the company did not exercise ordinary care in keeping the head- 
light in question in proper condition, and hence the admission of 
such evidence is prejudicial error. 



NOT LIABLE FOR PULLING OVER DERRICK DUE TO 
CITY'S NEGLIGENCE. 

Baltimore Consohdated Railway Co. v. State (Md.), 46 Atl. Rep. 
1000. June IS, 1900. 
A street railway company is not liable, the court of appeals of 
Maryland holds, for damages done by pulling over a derrick being 
used in the street by the city where the negligence causing the 
disaster is purely that of the city, the fault being solely that of the 
city's employes in causing a cable attached to the derrick and 
crossing the street railway track to slacken, while the car is pass- 
ing under it, so as to catch on the base of the trolley pole. 



WOULD MAKE WANTONNESS OR ACCEPTANCE OF 
ORDINANCE CONDITION TO LIABILITY. 

Holwerson v. St. Louis & Suburban Railway Co. (Mo.), 57 S. W. 
Rep. 770. June 12, 1900. 
In delivering what purports to be the opinion of the supreme 
court of Missouri, division No. i, in this case, Mr. Justice Marshall 
says that, as it was conceded that the party for whose death this 
action was brought to recover damages was guilty of "prior negli- 
gence" — that is, contributory negligence — and as there was no 
allegation or proof of wantonness in the case, it followed that the 
plaintifif was not entitled to recover at all, and that therefore as the 
jury found for the defendant, and that verdict was in accordance 
with the true law, the trial court erred in granting the plaintiff 
a new trial, no matter what errors of law the court committed in 
giving or refusing instructions. Another point for which the 
opinion stands is that, while a city, under its police power, may' 
enact police regulations, and enforce them by penalty in its own 
favor, the violation of such ordinances does not create a civil 
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liability in favor of one citizen and against another, and hence a 
street railway company is not rendered liable to third persons by 
a violation of an ordinance regulating the operation of its road, 
it having in no way ever agreed to be bound thereby. The other 
justices concur in the result only. 



MUST KNOW THAT TRACK IS SLIPPERY AND TAKE 
CARE ACCORDINGLY. 

Sickler v. North Jersey Street Railway Co. (N. J.), 46 Atl. Rep. 
779. June II, igco. 
It appeared in this case that, when the plaintiflf was about to 
drive on the car track, the car was several hundred feet away, and 
there was nothing to prevent the motorman from seeing him. 
The plaintiff, the supreme court of New Jersey goes on to say, 
had the right of way, and the motorman's duty was to hold his 
car in control, so as to avoid collision. The fact that the track 
was slippery did not excuse him. He knew, or should have known 
that fact, and was bound, the court holds, to take care accordingly. 



THE AUTHORITIES AUTHORIZED TO GRANT CON- 
SENT TO USE OF BRIDGE. 

Town of Lysander v. Syracuse, Lakeside & Baldwinsville Railway 
Co. (N. Y.), 63 N. Y. Supp. 415. 
The authorities who are bound to maintain and repair a highway 
bridge, and not those who may enforce village by-laws or regula- 
tions thereon, a special term of the supreme court of New York, 
Onondaga county, holds, are the ones in control, within the mean- 
ing of the railroad law and the constitution, and are the ones in 
whose discretion is vested the power to consent to its use for the 
construction thereon of a street railroad. 



WILL NOT ENJOIN TRIMMING BY LESSEE COMPANY 
THAT WILL NOT MATERIALLY INJURE TREES. 

Huntting v. Hartford Street Railway Co. (Conn.), 46 Atl. Rep. 824. 
July 13, igoo. 
No injunction will be granted against the trimming of trees in 
the construction of a street railway, the supreme court of errors 
of Connecticut holds, where it is admitted, as by demurrer, that 
such trimming will not materially injure the trees, injunction being 
a writ which does not issue to prevent immaterial injury. More- 
over, the court holds that it is a sufficient statement of the power 
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to lay tracks of a company authorized to take leases of the property 
and fr>anchises of any other street railway companies with which 
its tracks may connect that it is stated that a certain other company 
had power to lay tracks and that a lease has been taken from it. 



CANNOT INCORPORATE AS RAILROAD FOR CONVEY- 
ANCE OF PERSONS ONLY. 

Chicago & Northwestern Railway Co. v. Oshkosh, Algoma & 
Black Wolf Railroad Co. (Wis.), 83 N. W. Rep. 294. June 2, 

' 1900. 

What is really a street railroad corporation, for the carriage of 
passengers only, the supreme court of Wisconsin holds, cannot be 
legally formed under section 1820 of the Revised Statutes of Wis- 
consin of 1898, although the section provides that any number of 
persons not less than five may form a corporation for the purpose 
of constructing, maintaining and operating a railroad for public 
use in the conveyance of persons or property, etc. 



LIABILITY FOR MOTORMAN BEING AWAY FROM HIS 

POST. 

Montgomery v. Johnson (Ky.), 58 S. W. Rep. 476. Oct. 3, 1900. 
A judgment for damages is affirmed in this case by the court of 
appeals of Kentucky, notwithstanding it says that there was evi- 
dence which would have warranted a different verdict, because it 
declares it cannot say that the jury was not warranted in conclud- 
ing that the motorman's neglect, in being away from his post and 
iuside the car fixing a seat, was the proximate cause of the injury, 
and that the collision might have been avoided by proper care on 
his part, after he perceived, or should have perceived, by the exer- 
cise of ordinary care, the danger there was on account of the team 
that whirled across the track just in front of the approaching car, 
showing that it was frightened. 



CONTRIBUTORY NEGLIGENCE IN MANNER OF DRIV- 
ING HOSETCART ACROSS TRACK. 

Birmingham Railway & Electric Co. v. Baker (Ala.), 28 So. Rep. 
87. April 18, 1900. 
To drive a hose cart summoned to a fire along a street and over 
a cross street on which latter there is a street railway track as 
fast as the horses drawing the cart can run, and without any effort 
to check the speed of the hose cart upon its approach to Ihe street 
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railway track, the supreme court of Alabama holds, is too plainly 
negligence to admit of a doubt, and that it is wholly immaterial 
which had the right of way in the street — a car on the track or 
the hose cart — or whether the car, with which the cart collided, 
was at a standstill or had been started so that it was suddenly 
brought to within about eight feet of another track on the street 
on which the hose cart was being driven. 



DUTY OF PASSENGERS IN VEHICLES TO LOOK OUT 
FOR CARS, ESPECIALLY IN SUBURBS. 

Wosika V. St. Paul City Railway Co. (Minn.), 83 N. W. Rep. 386. 
July S, 1900. 
The reciprocal relations of the public and a street railway com- 
pany, the supreme court of Minnesota holds, vary according to 
circumstances and conditions. For example, a distinction, it says, 
is made as to their relative rights and duties in the populous and 
in the sparsely settled parts of a city. And it holds that the driver 
of a vehicle who drove upon a street railway track in the suburban, 
thinly settled district of a city, where the public use of the street 
was limited, without looking for approaching cars, was guilty of 
negligence. " Moreover, one who, under such conditions, is riding 
in a rear seat, and who has no direct control over the horses at 
the time, but who is a joint contributor to the hire of the team 
for the occasion, is guilty of negligence, the court holds, if he does 
not look for approaching cars upon crossing a street car track. 
But, under such circumstances, a mere passenger, who has no 
control over the team, it holds, is not guilty of negligence in failing 
to look out for cars when crossing the track. 



RIGHT OF PASSENGER TO RELY ON SAFE PLACE 
BEING SELECTED TO STOP. 

Bass v. Concord Street Railway (N. H.), 46 Atl. 1056. Mar. 16, 
1900. 
The supreme court of New Hampshire is not willing to commit 
itself to the doctrine that it is the duty of all alighting passengers 
to look, and that, if they fail to do so, they are guilty of negligence 
as a conclusion of law. It says that the rule in that state is that 
each case is to be determined in the light of its own circumstances. 
And it asks why, if another plaintiil might rely upon the assistance 
offered by the conductor and brakeman as an assurance of safety, 
might not this one rely upon the assumption that, if the place was 
not safe, .^she would be assisted or warned by the conductor? So, 
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considering all the surrounding circumstances — the plaintiff having 
been accustomed to alight where the ground was as high as the 
top of the rails, the conductor having been notified that she wanted 
to alight at the usual place, the conductor having failed to stop at 
that place, but stopped the car a little beyond it, where there was 
a depression of from two to eight inches, on the signal of another 
passenger, and the plaintiff having a couple of bunches of flowers 
and a wrap to take attention — the court does not consider that it 
conclusively appeared that her conduct was not such as reasonable 
prudence required, in aligliting without looking at the place, or 
that she was not justified in assuming upon the information she 
possessed, that it was safe to alight where and as she did. 



EFFECT OF PAVING COMPANY'S NEGLECT ON CON- 
TRACT TO KEEP STREET IN GOOD ORDER. 

State V. New Orleans & Carrollton Railroad Co. (La.), 28 So. Rep. 
III. June 4, 1900. 
The railroad company was bound by contract to keep a street 
upon which it operated its street railroad in good order. There- 
after, the city made a contract with a paving company, to which 
contract the railroad company was a party, whereby the paving 
company assumed for a limited period the same obligation as the 
railroad company was under. That is to say, by this three-party 
contract, the paving company was to pave the street, keep it in 
good order and condition for five years, and deliver the same at 
the expiration of that time in perfect good order and condition, 
etc., and the railroad company stipulated in this contract to keep 
in repair that part of the street covered by the paving contract, 
to Ijegin on the date of the expiration of the five years during 
which the paving company was required to keep it in repair. 
During said period no call was made By the city on the railroad 
company, but the street was neglected and allowed to fall inlo a 
condition of abnormal disorder, requiring an unusual expenditure 
to put it in good order. Then an application was made by the 
state, on the relation of the city, for a writ of mandamus to compel 
the railroad company to put the street in good order and repair, 
according to its contract. But, under the circumstances, the 
supreme court of Louisiana holds that the city should restore the 
street to a condition of good order, before the railroad company 
could be required to keep it so, though the railroad company, in 
another action, the court says, might perhaps be liable to con- 
tribute an amount equal to the expenditure which it might have 
been obliged to make under its contract. The obligation to keep 
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a street in good order, the court further holds, necessarily involves 

repairs, and repairs may involve the use of new material, and this 

may be called "reconstruction," but it is nevertheless included in 

the obligation to keep the street in good order. 



INJURY TO PASSENGER'S ARM ON SILL OR OUT A 
LITTLE WHEN PASSING CAR ON SWITCH. 

Tucker v. Buflfalo Railway Co. (N. Y.), 6s N. Y. Supp. 989. July 
24, igoo. 
The appellate division, fourth department, of the supreme court 
of New York, affirms a judgment for damages for injuries sus- 
tained by a passenger who had his arm fractured while he sat 
reading a newspaper by an open window with his elbow on the 
sill, or at any rate not extended more than three inches outside 
the car, when another car going in an opposite direction passed 
his on a switch. The court holds that it was a question of fact for 
the jury whether the passenger was guilty of contributory negli- 
gence, and the jury having found that he was not, it declares that 
it cannot say that it was not justified in its finding. Moreover, it 
holds that it was gross negligence in the company to run its cars 
so closely to each other as it did. 



CONTRIBUTORY NEGLIGENCE IN CHILD INJURED 
ATTEMPTING TO CROSS TRACKS. 

Fitzhenry v. Consolidated Traction Co. (N. J.), 46 Atl. Rep. 698. 
June 18, 1900. 
The rule of duty which requires the ordinary traveler in crossing' 
a street railway to use his powers of observation to discover 
approaching vehicles, and his judgment how and when to cross 
without collision, the court of errors and appeals of New Jersey 
holds, is also binding upon a child that is sui juris, as it is called, 
or having legal capacity to act in the matter in its own right. 
Continuing, it says that in actions for injury to a child of that 
degree of responsibility when so crossing a street railway, the 
question of contributory negligence is generally one for the jury; 
but where it appears beyond dispute that the child, in its attempt 
to cross, acted in entire disregard of the degree of prudence which 
may be reasonably expected from one of Its years, and has thereby 
contributed to the collision that caused the injury, then the ques- 
tion, contrary to the usual rule, becomes one for the court to 
determine. And this doctrine the court applies to this case, holding 
that a nonsuit should be sustained on the ground of contributory 
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negligence, where a girl 9 years of age was injure3 by a collision 
with an approaching car while she was in the act of crossing a 
trolley track in a city street. In other words, the court thinks that 
when she attempted to cross the tracks at a quick pace, as she did, 
either in front of the car which she saw, or by rushing heedlessly 
into danger without looking, she acted in such entire disregard of 
her duty that there was room but for one opinion, and that was 
she was guilty of contributory negligence. Inasmuch as she lived 
only a block or two away from the street on which the accident 
occurred, the court holds that it must assume that she was familiar 
with the running of the trolley cars there, and the danger of colli- 
sion therewith in crossing their tracks unless care was exercised. 



PASSENGER ON FOOTBOARD, KNOWING PROXIMITY 
OF POLES, TAKES RISK OF LEANING BACK. 

Nugent V. Fair Haven & Westville Street Railway Co. (Conn.), 46 
Atl. Rep. 87s. July 13, 1900. 
A passenger who knew that the trolley poles were near the track 
where a street railway was built along a causeway, and was injured 
while riding on the footboard, by leaning back to let the conductor 
pass under his arm after the conductor had asked him if he was 
not going to get up on the platform and he answered "No, it is 
all right, George; go ahead," the supreme court of errors of Con- 
necticut holds, was not entitled to recover damages, the space 
between the cars and poles being adequate for the safe carriage 
of passengers on the footboard in the exercise of reasonable care, 
the leaning back being the proximate cause of his injury, and the 
movement being at his own peril. 



ABUTTING OWNER CANNOT MAINTAIN EJECTION 

WHERE RAILS WERE ILLEGALLY LAID 

ON TURNPIKE. 

Becker v. Lebanon & Myerstown Street Railway Co. (Pa.), 46 
Atl. Rep. 1096. April 23, 1900. 
This was an action of ejectment for the land on which the rails 
of the defendant were laid, which it would seem had been laid upon 
the turnpike in front of the plaintiff's land, without legal authority, 
though not in intentional violation of law. But the supreme court 
of Pennsylvania holds that the action of ejectment does not lie in 
such a case. The defendants, it explains, was not in possession 
of the land in such sense that ousting it would put the plaintiff in 
possession, and, even if it were, the plaintiff was not entitled to 
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possession. He had only the fee in the soil subject to posses- 
sion and use of the turnpike company for public travel. The 
injury to him was in the illegal or excessive user of an easement of 
passage and travel, and his remedy for that was an action for 
trespass, for damages. 



RIGHT TO CONSTRUCT ROAD PREREQUISITE TO 

HAVING CROSSING QUESTION SETTLED. 
Trenton Street Railway Co. v. United New Jersey Railroad & 
Canal Co. (N. J.), 46 Atl. Rep. 763. June, 1900. 
Under the New Jersey act of March 22, 1895, which -authorizes 
the chancellor to define the mode in which one railroad may cross 
another, it is essential to the jurisdiction of the chancellor, the 
court of errors and appeals of New Jersey holds, that the lawful 
route of the petitioning company should cross the line of railroad 
belonging to. the other company. It was therefore incumbent on 
the petitioner in this case to show, the court holds, that it had 
legally laid its route over the other company's railroad, and, as one 
of the steps to that end, that it had lawful power to lay out and 
construct its proposed extension which was to cross said railroad. 



NECESSITY ALONE AUTHORIZES CONDEMNATION OF 
PRIVATE PROPERTY. 

Harvey v. Aurora & Geneva Railway Co. (111.), 57 N. E. Rep. 857. 
June 21, igoD. 
A street railway, the supreme court of Illinois says, is a road 
constructed on a street or highway, with the principal object of 
accommodating street travel, and it can only be a street railway 
and fulfill that object by following the public street or highway, 
except in cases of temporary divergence under exceptional condi- 
tions. The courts, it adds, will protect the property-owner from 
an abuse of the power to take private property, delegated to such 
corporations, in case of necessity. In the case of a street railway, 
the right to diverge from the street or highway, and go upon 
private property, depends upon the necessities of construction and 
operation as a question of fact, and not upon the judgment of any 
city council. The statute authorizes such a taking of private prop- 
erty in cases of necessity, when the railway may diverge from the 
street or highway and return thereto when the obstacle or necessity 
for such divergence has passed or ceases to exist. If, however, the 
question whether the consent of the city to cross certain streets 
is a condition precedent to the right of condemnation be consid- 
ered, the court says that the rule is that it is not such a condition. 
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Paragraph 2$ of section l, article S, of the act for the incorporation 
of cities and villages, conferring on city councils and village 
authorities the power to provide for and change the location, 
grade and crossings of any railroad, it further holds, relates to 
general or commercial railroads, while it points out that as to 
street railways there are other specific provisions. Manifestly, it 
also says, an ordinance cannot be regarded as the location of a 
railway, or the provision for such location, unless the railway 
company may lawfully go upon the proposed route. So, it holds 
that an ordinance locating a route over and across private prop- 
erty, or prohibiting the location of a street railway over certain 
private property, and naming another route over other private prop- 
erty, does not authorize the street railway company to follow the 
designated route or take private property along it. 



PROJECTION OF FENDER OVER SIDEWALK. 

Williamson v. Brooklyn Heights Railroad Co. (N. Y.), 65 N. Y. 
Supp. 1054. July 17, 1900. 
The plaintiff, according to his witnesses, received his injuries by 
reason of the fact that the fender of the car projected over the 
sidewalk upon which he was standing, and swept him off his feet. 
As to this occurrence, the jury was instructed that it was not negli- 
gence, in itself, for the company to permit its fender to pass over 
the top of the curbstone. Certainly, says the appellate division, 
second department, of the supreme court of New York, this instruc- 
tion was highly favorable to the defence. And the court holds 
that a verdict for $22,500 was not excessive, the plaintiff being 11 
years old at the time of the accident and being so badly injured 
that he was compelled to suffer two amputations — the first removing 
the lower portion of the left leg at a point about three inches 
below the knee joint, and the second operation destroying the knee 
joint and all below it. 



CARE REQUIRED TO AVOID FRIGHTENING TEAMS. 

Klatt v. Houston Electric Street Railway Co. (Tex.), 57 S. W. 
Rep. 1 1 12. June 28, 1900. 
A street railway company is charged by the law with the duty, 
the court of civil appeals of Texas holds, to exercise ordinary 
care to so handle its cars as to avoid the frightening of teams, 
and to refrain from adding to its fright after a team has become 
frightened. If, in the light of the attendant circumstances, the 
motorman acts as a person of ordinary prudence would act under 
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the circumstances, no damages can be recovered. Moreover, the 
court does not think that a person can properly ask a more favor- 
able instruction than one to the effect that, although it may ordi- 
narily be rightful and proper to sound the gong for the general 
purpose of notifying those using the street that a car is approach- 
ing, yet, if the motorman knows, or if a person of ordinary pru- 
dence would under the circumstances have reason to believe, that 
the ringing of the gong will result in frightening the team, the 
company will be liable. 



DUTY TO MAN ON TOWER WAGON. 

North American Railway Construction Co. v. Patry (Kan.), 6i 
Pac. Rep. 871. July 11, 1900. 
An employer, in every instance, the court of appeals of Kansas, 
northern department, holds, is under legal obligation to use ordi- 
nary care to prevent injury to its employes while engaged in extra- 
hazardous work. Applied to this case, the court holds that the 
construction company, in whose employ a man was working upon 
a tower wagon about 20 feet high upon a street railway track, was 
certainly under obligation to use ordinary care in protecting him 
from injury. The tower wagon, at least, it holds, should have been 
protected, so that it would not have become necessary to remove 
the same while the man was occupied in his work, without notice 
or warning. It thinks it evident, from the very nature of his work, 
that the man could not have been expected to keep a lookout for 
the movement of the tower wagon, because if he had given atten- 
tion to the movement of the cars, which were running every few 
minutes, he could have accomplished little, if any, service for his 
principal. 



CONTRIBUTORY NEGLIGENCE OF MOTHER IN CARE 
OF CHILD IMPUTABLE TO FATHER. 

Toner's Administrator v. South Covington & Cincinnati Street Ry. 
(Ky.), 58 S. W. Rep. 439. Sept. 27, 1900. 
This action was brought to recover damages for the loss of the 
life of the plaintiff's son, a child about 4 years old. Under the 
statute, a recovery in this case, if had, the court of appeals of 
Kentucky says, would go to the father and mother, one-half to 
each. But to bar a recovery it does not consider that there must 
be concurring negligence on the part of both parents. Every rea- 
son that would charge the father with the negligence of a nurse, 
it holds, would apply with equal force in an action of this char- 
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acter, where the wife had the custody of the child at the time af 
the injury. Yet if the injury of the child could have been avoided 
by the motornian after he knew, or eould, by the exercise of ordi- 
nary care, have known, that there was reasonable ground to believe 
that the child would go upon the track, then, the court holds the 
jury was properly instructed, they must find for the plaintiff. 



RIGHT TO CHARGE TWO FARES AFTER CONVERSION 
OF STREET AND STEAM ROADS INTO 
TROLLEY LINE. 
Barnett v. Brooklyn Heights Railroad Co. (N. Y.), 65 N. Y. Supp. 
1068. July 23, 1900. 
The question involved in this case was whether the defendant, 
which was incorporated as a street railroad company in 1887, under 
the provisions of chapter 252 of the New York Laws of 1884, had 
a right to collect two fares, of five cents each, for one continuous 
trip over its entire route, known as the "Third Avenue & Sea 
Beach Route," and embracing not only two separate and distinct 
lines of railroad, leased and operated by the defendant, but two 
separate and distinct kinds of railroad, one known as the "Third 
Avenue Line," a street surface railroad, and the other known as 
the "Sea Beach Railroad," a steam railroad constructed in 1879, 
both being wholly within the present city limits. This question 
the appellate division, second department, of the supreme court of 
New York decides in favor of the company. Both the fact that the 
Sea Beach Railroad was constructed prior to 1884, and the fact 
that it was a steam railroad, the courts holds, exempted it from 
the provisions of the New York statutes limiting the charge for 
fare for continuous trips to five cents. Nor does it think that it 
made any difference in this connection that the defendant had 
converted the steam railroad into a trolley road, and had ever 
since operated its Third Avenue and Sea Beach route over both 
lines, as one continuous route of travel. And the same reasoning, 
it holds, applies with equal force to the provisions of section 104 
of the railroad law relating to transfers, where passengers are 
carried over connecting roads operated together under either leases 
or traffic contracts. In conclusion, it says that no reason can be 
suggested for such a construction of the railroad law as would 
permit the defendant to convey its passengers from the Brooklyn 
Bridge to Coney Island at a charge of two fares, provided the 
passengers were subjected to the annoyance and inconvenience of 
alighting at the junction of the two roads, and there purchasing a 
ticket, and boarding another car, but which would deprive it of 
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the right to charge the second fare merely because it had volun- 
tarily constructed a temporary union of the two roads, in order 
to promote the comfort of passengers by affording a continuous 
and uninterrupted transit. 



DAMAGES FOR COLLISION CANNOT BE RECOVERED 
ON GROUND OF USE OF UNAUTHOR- 
IZED MOTIVE POWER. 
Chicago General Railway Co. v. Chicago City Railway Co. (111.), 
57 N. E. Rep. 822. June 21, 1900. 
This was an action brought by one company to recover from 
another damages for a collision of cars. The position of counsel 
for the plaintiff was that it appeared from the averments that the 
defendant company was propelling its train of cable cars on a public 
street without lawful authority so to occupy the street with cable 
cars, and in so doing was a trespasser and intruder upon the street, 
and that such unlawful occupation of the street rendered the use 
thereof at the intersection of a street on which the plaintiff ran its 
cars hazardous to the plaintiff and others having lawful authority 
to pass along and across such intersection of streets, and made 
the defendant company liable to the plaintiff for the special dam- 
ages shown to have been suffered by it; and that such liability was 
created by reason of the existence of such alleged nuisance, and 
wholly independent of the question whether the alleged collision 
was the result of negligence on the part of the defendant company 
in the management of the train. But the supreme court of Illinois 
says that it does not assent to this as the correct legal doctrine. 
The tracks of the defendant company were rightfully in the street, 
and it had lawful authority and right to operate street cars on 
those tracks and across the intersection of streets in question. 
Whether a proper construction of its charter or of the ordinance 
under which it was operating its trains limited it to the use of 
animal power, and prohibited it to use steam-driven cables as a 
motive power for moving the cars, or whether the adoption of 
that character of motive power was an abuse of its franchise under 
its charter or the ordinance mentioned, the supreme court holds, 
could only be determined in a direct proceeding instituted in 
behalf of the city or of the public, acting through the attorney 
general or the state's attorney. As to all others than the state or 
the municipality, the defendant company, under the circumstances 
disclosed, the court holds, was to be regarded as rightfully prose- 
cuting the business of operating a line of cable street cars, and 
answerable to others than the representatives of the public only 
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for negligence in the manner or mode of transacting its business 
and operating its trains. 



ORDINANCE AUTHORIZING ACQUISITION OF EXIST- 
ING RAILWAYS NOT VOID AS EXTENDING 
FRANCHISES OR CREATING MONOPOLY. 

Wood V, City of Seattle and others (Wash.), f^2 Pac. Rep. 135- 

Aug. 20, 1000. 

A city ordinance granting a street railway franchise covering 
22 different routes, some of which were covered by existing street 
railways and providing that the acquisition of any portion of 
existing street railways, and bringing same under the operation 
of this franchise, should be equivalent to rew construction, the 
supreme court of Washington holds could not be considered in 
violation of a provision in the city charter prohibiting it from 
extending any franchise until within three years from the expira- 
tion thereof. It ought not, it says, to require argument to prove 
that the franchise under which a street railwaj' is operated is sepa- 
rate and distinct from the tangible property used in the operation 
of that railway. The franchise, while it is property, is in its nature 
but a permit to use the streets of the municipality in a particular 
way for a particular purpose. The tangible property — the railway 
tracks, the cars, and other equipments — is but a part of the means 
necessary to a successtul operation of the railway system, and can 
no more be a part of the franchise under which the system is being 
operated than can the labor of the individuals who control and 
direct its operation. Neither does the city, by the mere grant of 
a franchise for the operation of a street railway upon its streets, 
become the owner of the tangible property used in the operation 
of that railway. Nor, unless the ordinance granting the franchise 
so expressly provides, can it become suLti owner by the forfeiture 
or termination by limication of the franchise. Wherefore, as none 
of the ordinances granting the franchises which the 22-route ordi- 
nance referred to permits to be surrendered contain such a provi- 
sion, and the tangible property of the railway systems, if such 
surrender be made, will continue to be the property of its then 
owners, the court declares that there can be no more reason for 
saying that the continued use of this tangible property is the 
continued use of the franchises, than there can be for saying that 
the use of any other property of like kind would have that effect. 
And power in the city council "to authorize or prohibit the locating 
and constructing of any railroad or street railroad in any street, 
alley or public place of the city," and "to provide for the altera- 
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tion, change of grade or removal thereof," the court deems gives 
the council absolute control of the city's interests in franchises, and 
is authority enough for the acceptance of the voluntary surrender 
of an existing franchise. Nor does the court think that the provi- 
sion in the state constitution against monopolies and trusts is 
violated by such an ordinance, even if some of the existing lines 
that may be absorbed are parallel and competing lines. This pro- 
vision it does not believe was intended to be a limitation upon 
the legislative power to authorize such a consolidation whenever 
it might deem the public interests demanded it. 



RIGHT TO CROSS STEAM RAILROADS WITHOUT CON- 
DEMNATION OR PAYING DAMAGES. 

Southern Railway Co. v. Atlanta Railway & Power Co. (Ga.), 36 
S. E. Rep. 873. Aug. 7, 1900. 
The supreme court of Georgia says that it does not think that a 
street railroad constructed on a public highway, with consent of 
the proper authorities having jurisdiction over such highways, 
needs any benefits from the provisions of section 2219 of the 
Georgia Civil Code regulating the crossing by one railroad of the 
track of another. Being a public highway, it has, independently 
of that section, the court says, a right to cross the tracks of a 
railroad crossing the public road, just as any other vehicle or mode 
of transportation on such public road might cross the same, pro- 
vided it duly obtains a license from the proper authority in charge 
of the street or road it proposes to use. A railroad corporation 
which is permitted to construct its tracks across an existing city 
street or public road does so subject to the condition that it must 
submit to the increased inconvenience to it which may result from 
the growth and development of the city or country, and the conse- 
quent increase of travel in the usual methods along such street 
or road. No new burden is imposed upon a public street or 
highway by constructing and operating therein a street railway 
lor the transportation of passengers, the cars of which are pro- 
pelled by electric power. That a street railway company has, 
under its charter, authority to use steam as well as electricity as a 
motive power, is a matter of no consequence in testing its right 
in a given instance to cross a railway on a street under a municipal 
grant restricting the company to the use of electric power, and 
where it is not seeking to employ steam power. So the court 
holds that a company owning and operating a street railway of 
the character above indicated may, under the permission of th< 
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proper municipal or county authorities, construct its lines acros? 
the track of a steam railroad company, and use the same, without 
instituting condemnation proceedings, or being required to pay 
damages. Moreover, even if the provisions of section 2219 above 
mentioned are applicable to the crossing by a street railroad of 
any other railroad, the phrase, "heretofore or hereafter chartered 
bj' the legislature of this •state," the court holds embraces a street 
railroad company whose charter, though granted by the secretary 
of state, has been confirmed and made valid by an act of the 
general assembly. In other words, a company having such a 
charter, the court holds, may properly be termed one "chartered 
by the legislature." 



REQUIRING PASSENGERS TO TAKE CARS IN STATION 
HOUSE AND WRONGFULLY EJECTING ONE. 

Nashville Street Railway vs. Griffin (Tenn.), 57 S. W. Rep. 153. 
Jan. 27, 1900. 

A rule requiring passengers at a transfer station, whether enter- 
ing by another car or line, or through the turnstile, to enter the 
cars while in the station house, being one which it is apparent 
must greatly facilitate the transfer of passengers and the dispatch 
of cars, doing away with tickets, etc., the supreme court of Ten- 
nessee pronounces a reasonable one. And it holds that it was 
error to refuse to charge the jury in this case that, if it found, from 
the evidence, that the street railway had a rule requiring pas- 
sengers to board the cars in the transfer station proper, and if they 
failed to do so, and should enter the car after it left the station, 
they would either have to pay another fare, or leave the car and 
return to the station and take the next car, such a rule would be 
reasonable, and should be observed by the passenger. 

The court also holds that it was error to charge the jury in this 
case that the mere starting of the car upon its journey, with the 
knowledge of the method of the passenger in question in board- 
ing it, he having boarded it between the transfer station and 
car shed, and that he had paid his fare, he having entered through 
a turnstile, was an acceptance of him as a passenger, and a waiver 
of the rule as to him. One reason it gives, is that the starting 
of the car and demanding fare were so nearly simultaneous that 
the car progressed only a short distance before the fare was de- 
manded and refused, and the car was stopped for the party's ejec- 
tion. In the next place, the court says, the conductor may have 
very well assumed that he would pay the fare, as he had been noti- 
fied (by the watchman at the station house) he would have to do. 
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and, acting on this assumption, started the car, in order that other 
passengers might not be delayed. 

But while the court holds that the request above mentioned with 
regard to the reasonableness of the rule should have been charged, 
it holds that it should have been added to it that, although the 
rule might be reasonable in itself, it must also be enforced in a 
reasonable manner, so as to carry out the objects and purposes 
of the rule. According to the railway's own theory, here was a 
mere boy, 19 years of age, who had entered the station through 
the turnstile, paying the regular fare, which entitled him to ride 
on any of the lines converging in that station. When he entered, 
he saw that the car of the line which he intended to ride upon 
had started out of the station house proper, but had stopped im- 
mediately beyond the station line, and only a few feet from it, and 
within the railway's inclosure. He knew, too, that unless he en- 
tered that car he would be required to wait 20 minutes, and, seeing 
it standing waiting, he went beyond the station house proper a few 
feet and entered it. Now, conceding that the rule was a reason- 
able one, was it, the court asks, a reasonable enforcement of it to 
expel this party from the car when it was known to the watch- 
man and conductor that he had paid his fare and entered the sta- 
tion house for the purpose of taking this very car? It seems, the 
court declares, that there can be only one answer, and it is that 
the arbitrary enforcement of the rule to the extent of ejecting the 
passenger from the car, and compelling him, after he had entered 
one car, in which there was plenty of room, to leave it, and re- 
turn to the station, and wait for another car, was an unreasonable 
and arbitrary enforcement of the rule. If the car had not stopped 
and oflfered him the opportunity to enter it, he could not have re- 
quired it to do so to enable him to board it. But, the court con- 
tinues, all the purposes of the rule had been met and subserved, 
and the employes of the company knew it. To arbitrarily enforce 
the rule in such case could subserve no goo3 purpose, but would 
make it an instrument of oppression by the mode of its Enforce- 
ment. Therefore, the court is of the opinion that, while the er- 
rors above mentioned existed, they were immaterial under the 
facts of this case, and that the case should turn upon the man- 
ner in which it was attempted unreasonably to apply the rule un- 
der these special circumstances, which under ordinary circum- 
stances was reasonable and proper. 

Moreover, as the passenger was at best but a weak man, and 
capable of only limited resistance, and had opposed to him sev- 
eral men, the court says that it would seem that he could have 
been held and handled in a way that would not have injured him 
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or subjected him to the indignities of being ejected in a rough, 
rude, insulting and violent manner, and at an unsafe place, even 
after he got back on the car after being once put off. And it 
affirms a judgment in his favor for $2,500, holding that it was a 
proper case for punitive damages. 



FORESIGHT REQUIRED TO PROTECT PASSENGERS AT 
ENTRANCES AND EXITS OF CROWDED CARS. 

Hansen v. North Jersey Street Railway Co. (N. J.), 46 Atl. Rep. 
718. June 25, 1900. 

A common carrier of passengers, the court of errors and appeals 
of New Jersey holds, must use a high degree of care to protect 
them from dangers that foresight can anticipate. By "foresight," 
it goes on to explain, is meant, not foreknowledge absolute, nor 
that exactly such an accident as has happened was expected or 
apprehended, but, rather, that the characteristics of the acciden': 
are such that it can be classified among events that without due 
care are likely to occur, and that due care would prevent. Under 
this doctrine, the crowding of a trolley car, and especially of those 
parts of it that are used for entrance and exit, the c^urt holds, is 
attended with a liability to danger that the carrier should anticipate, 
and employ care to avert. 

With reference to this particular case, as presented, regard must 
be had, in defining the right of the plaintiff, the court says, to the 
habit of the traveling public to sacrifice comfort to time and to 
seek transportation without a seat, when it cannot be had at the 
time with a seat. True, she got a seat herself, but she must be 
taken to have known the existing situation, and to have understood 
that on the evening of a national holiday (it being Decoration 
Day), within the limits of a great city, there would probably be 
other passengers who would not get seats, whose presence might 
incommode her during her ride, and cause her at least some 
discomfort when she undertook to leave the car. On the other 
hand, the obligation of the company toward her, the court holds, 
was affected by the same consideration. It was bound specificallj 
to use a high degree of care to protect her — not, indeed, from" 
crowding in itself, but from danger likely to arise from crowding. 
Considerations of public policy require that if common carriers 
are to be allowed to cram their cars with passengers, to their own 
profit and the discomfort of the public, they should be held all the' 
more to a strict and active responsibility to use due care to secure 
safe entrances and exits. 

The employes in charge of a trolley car, the court goes on to 
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say, are clothed with what has been called, not inappropriately, a 
"police power for the protection of passengers." The exercise of 
this power devolves in most cases upon the conductor. In this 
instance, the motorman, by opening the front door and right-hand 
gate, and so inviting passengers to alight at his end of the car, 
became responsible for the good order of those persons who 
accepted that invitation, so far as a high degree of care on his 
part could secure it. Of course, a common carrier is not a censor 
of manners; but if, under given circumstances, rudeness dangerous 
to personal safety is to be expected, it must be the duty of a 
common carrier to guard against it, not because it is unmannerly, 
but because it is likely to injure persons whom the carrier is bound 
to protect. 

So, in this case, the court holds that there was evidence to go 
to the jury whether the accident was such that it might have been 
prevented by the exercise of due care on the part of the company, 
there being evidence that the motorman did nothing after opening 
the door and gate but stand and watch the passengers as they came 
out, while there were acts of rudeness committed toward the 
plaintiff Ey a person or persons who stood behind her on the plat- 
form, and who must have been in the immediate presence of the 
n>otorman, and she lay prostrate and seriously injured on the fender 
long enough for persons to come to her Assistance from the side- 
walk and extricate her before the motorman knew anything of this 
transaction. And if the jury answered the question stated in fhe 
affirmative, the court says it need look no further, but might then 
infer negligence. In such a situation the burden shifts, and the 
common carrier, in order to exonerate itself, must show, if it can, 
that due care was exercised. 



LIABILITY IN LEAVING SIDES OF BRIDGE ACROSS 

CUT UNGUARDED. 
Little Rock Traction & Electric Co. v. Dunlap (Ark.), 57 S. W. 
Rep. 938. June 16, 1900. 
At the point where a street along which a street railway was 
built crossed a certain other street there was a cut along the latter 
street some 10 or 15 feet below the grade of the first-mentioned 
street. The railway was carried on a bridge or trestle above the 
cross street. This bridge was planked, making a passageway for 
pedestrians along the center of the first-mentioned street, but was 
not used for passage of vehicles. The bridge was constructed by 
the street-car company for its own convenience, but in accordance 
with plans furnished by the city engineer. The bridge was beyond 
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the stock limits of the city, and a partially blind horse that had 
been but juit that day turned out to graze walked partly across 
the bridge, became frightened, attempted to turn, fell oflf the 
bridge and was killed. The owner obtained judgment for $25, and 
this the supreme court of Arkansas affirms. It says that the deep 
cut across the street, into which the horse fell from the bridge, 
was, if left unguarded, more or less likely to cause injury; and 
although the company did not make the ditch, and was not respon- 
sible for it, still it was bound to exercise due care not to increase the 
danger. The bridge, in effect, extended the sides of the cut from 
which animals could fall, and, on account of its narrowness and un- 
guarded sides, was more or less dangerous. In passing this street, 
stock would be apt at times to attempt to pass over this narrow 
bridge, and, if frightened while upon it, would be in danger of falling 
from its unguarded sides into the cut below,as the horse fell. Under 
these circumstances, the supreme court holds that it was a question 
for the jury to say whether this narrow, unguarded bridge connect- 
ing the ends of the street severed by the cut did not add to the 
danger of the cut, and whether the company was not guilty of 
negligence in leaving it with unguarded sides. And, though it 
remarks that the case was not free from doubt, the court is of the 
opinion that the questions of negligence and contributory negli- 
gence were properly submitted to the jury. 



EXTENT OF LIABILITY ON ATTORNEY'S LIEN. 

Zimmer v. Metropolitan Street Railway Co. (N. Y.), 65 N. Y. 
Supp. 977. Aug., 1900. 
It seems to be quite lost sight of nowadays, says a special term 
of the supreme court of New York, Kings county, that a plaintiff's 
attorney can hold the defendant liable under his lien on the cause 
of action or on the judgment, only when his client is irresponsible, 
and he cannot get the amount due to him. A defendant stands 
only as a surety in relation to the plaintiff's attorney under his 
lien. When his client is sufficiently solvent to be able to pay him, 
or when, if there be a fund as a result of the litigation, he can 
enforce his compensation therefrom, the plaintiff's attorney cannot 
maintain an action or proceeding against the defendant to make 
him liable under his lien. It is only where the judgment is paid 
to the client without the attorney's consent, or if the action is 
settled before judgment, where the consideration agreed upon is 
paid to the client without the attorney's consent, and the money 
is got away with and cannot be impounded, and the client is irre- 
sponsible, that the attorney may proceed to enforce his lien against 
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the defendant. And even then he must, on well-settled principles 
and rules of practice in analogous cases, proceed by a suit in 
equity, making both the plaintifif and the defendant parties defend- 
ant, and get a judgment against such plaintiff for the amount 
owing, and in default of it being collected of him, agains't tKe 
defendant for such amount, or such part thereof as is found to be 
secured by the lien. The case is no different to the foreclosure 
of a mechanic's lien and other liens. In reported cases where the 
lien was foreclosed on motion or petition, the parties consented to 
that method. The summary method for the court on petition to 
fix the amount and enforce the lien provided by the last sentence 
of section 66 of the New York Code of Civil Procedure, is between 
the attorney and his client. That provision has no reference to 
the opposite party to the action. He is entitled to a trial. But 
it is not a case where there is a constitutional right to a jury trial, 
for in equity there never was and is not a right to a jury trial 
except as given by statute. 



UNSETTLED ABOUT RIGHT TO USE COUNTRY ROAD. 

Ehret v. Camden & Trenton Railway Co. (N. J.), 46 Atl. Rep. 578. 
June 13, 1900. 
The contention that the construction of an electric railway, 
known as a "trolley" line, longitudinally upon a country public 
road, imposes a servitude in addition to that charged upon the 
lands by the original taking for a public highway, entitling the 
owner of the fee, or ultimate title, to additional compensation to 
be first made, the court of chancery of New Jersey says is an 
unsettled question in that state. And when a case presented for 
a preliminary writ of injunction depends upon the acceptance of 
this contention as established, the writ, it says, will not be allowed. 



RIGHTS OF DRIVER OF CARRIAGE REACHING CROSS- 
ING BEFORE TROLLEY CAR. 

Earle v. Consolidated Traction Co. (N. J.), 46 Atl. Rep. 613. June 
18, 1900. 
Trolley cars and the drivers of ordinary carriages, the court 
of errors and appeals of New Jersey holds, have equal rights upon 
the public streets and street crossings. The first to reach the 
crossing has the right to pass over first. Hut if it appears that the 
motorman does not intend to respect his right of priority, and that 
the driver cannot, in the exercise of reasonable prudence, exercise 
his right, he is guilty of contributory negligence if he fails to wait 
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or turn aside, if he can do so by the use of due care, and thus 
protect himself from injury. In such case the remedy of the driver, 
the court goes on to state, would be by suit against the trolley 
company for failing to observe his right of priority at the crossing. 



CONSTRUCTION OF STATUTE AUTHORIZING TWO 
DIFFERENT LINES TO USE THE SAME STREET. 

Hook V. Los Angeles Railway Co. (Cal.), 6i Pac. Rep. 912. July 
18, 1900. 
Section 499 of the Civil Code of California is as follows: "Two 
lines of street railway operated under different managements may 
be permitted to use the same street, each paying an equal portion 
for the construction of the tracks and appurtenances used by said 
railways jointly; but in no case must two lines of street railway 
operated under different managements use the same street or tracks 
for a distance of more than five blocks consecutively." This sec- 
tion is in its terms prospective for each of the two lines of street 
railway, and, literally construed, the supreme court of California 
says, applies to a case where permission is given to them to use a 
street in which no track has yet been constructed. In such a case, 
the construction of the track and appurtenances would be a matter 
of contract between the two lines, under which the expense of 
the construction would be borne in accordance with the provisions 
of the section. But a proper interpretation of the section, the court 
goes on to say, extends its provisions to a case in which a fran- 
chise is granted to operate a street railway over a portion of a 
street on which another railway has already been constructed and 
is in operation. True, the section itself does not use the term 
"cost" or "value" in defining the rights and obligations of the two, 
but states that each shall pay an equal portion "for the construc- 
tion," without specifying of what the "portion" consists. This 
ellipsis, however, may be reasonably supplied, the court thinks, 
by holding that the legislature intended that, in the absence of 
some unusual or controlling circumstance, each should contribute 
one-half of what would be the reasonable expense "for the con- 
struction," if at the time the right to use the same is sought both 
lines were for the first time preparing to make a joint use of 
the street, and to construct tracks and appurtenances thereon. But 
the court declares that it would be manifestly unjust to require 
payment of one-half of the money which may have been paid fur 
the construction of tracks and appurtenances which have become 
greatly dilapidated, or which may have been constructed at a time 
when materials were much more expensive. The owner of the 
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road that had been thus constructed, the court holds, would receive 
the full compensation intended by the statute if he should be paid 
one-half of the value of the track and appurtenances at the time 
the other is permitted to make use of them. 



PREMATURELY STARTING CAR. 

Davey v. Greenfield & Turners Falls Street Railway Co. (Mass.), 
58 N. K Rep. 172. Oct. 19, 1900. 
The supreme judicial court of Massachusetts upholds here in- 
structions to the effect that when a car stops on the street to re- 
ceive passengers any person taking hold of it to enter has the war- 
rant therefor of an invitation, and is protected thereby unless the 
invitation was previously recalled; and that, while it cannot be 
stated as a matter of law that the conductor must on all occasions 
and on every occasion know that no one is seeking to enter when 
he gives the signal to start, yet when nothing is shown, more than 
the fact that the car had stopped to receive passengers, and the 
persons were seeking to enter, it is his duty to know whether any 
are entering at the time he gives the signal for starting; as also 
that the starting of a car by the motorman without having received 
the signal from the conductor is to be treated as if he had had the 
signal, that is, it will be negligence if it would have been negligence 
for the conductor to have given the signal then to start the car. 



WHEN PASSENGERS ARE ENCOURAGED TO BOARD 
CARS IN MOTION AT TRANSFER STATIONS. 

North Chicago Street Railroad Co. v. Kaspers (111.), 57 N. E. 
Rep. 849. June 21, 1900. 
It is not negligence in itself and as matter of law, the supreme 
court of Illinois says, for a passenger to get on a street car when 
it is in motion. The care which, as a matter of law, he is bound 
to prove is such degree of care as a reasonably prudent person 
would exercise under similar conditions. On the question he will 
not be entitled to prove the mere fact that other persons have 
boarded the cars while in motion, for the purpose of establishing 
a standard of ordinary care, regardless of whetTier those persons 
were reasonably prudent or negligent in so doing. It is not compe- 
tent to show as an excuse for. an act of negligence, that others are 
accustomed to be equally negligent. But in this case the evidence 
was not only of the fact that other passengers got upon cars while 
in motion at the transfer place in question, but also that the com- 
pany permitted them to do so without objection, and even encour- 
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aged the practice. The evidence tended to prove notice to the 
company of the fact that passengers were likely to get aboard 
there when arriving on a car at the transfer station just as the 
cable train they wanted to take for the business part of the city 
was starting and was crossing the vault between two cables where 
it would pick up one of increased speed, and also to prove that the 
company did not discourage the practice or prohibit it, but rather 
induced it, and a continuance of it, through its conductors. And 
if those facts were established it became the company's duty, the 
court holds — in affirming a judgment for $S,ooo for injuries sus- 
tained by a boy 14 years of age who received a fracture of the 
bones of the left leg above the ankle in attempting to board a 
cable train under such circumstances, and falling off when the 
speed was increased — to run its trains with reference to the practice 
and consistently with it. The plaintiff, it adds, was a passenger 
entitled to the degree of care due from the company to a passenger, 
and if the company knew that persons would probably be getting 
on the moving trains at that place, and consented to the practice, 
the law, it holds, imposed upon it the duty to not expose the 
plaintiff to unnecessary danger in adopting the practice, and to 
manage the train accordingly. 



SHOULD HAVE INSTRUCTED CONDUCTOR IN USE OF 

BRAKES. 

Sullivan v. Metropolitan Street Railway Co. (N. Y.), 65 N. Y. 
Supp. 842. July 17, 1900. 
This action was brought to recover for injuries sustained by a 
driver of a horse car. It seems that he came to a place where, on 
account of the company having dug an excavation along the track 
for the purpose of making repairs, it became necessary for him 
to detach his horses from the car and to drive them around to 
the other end of the excavation, leaving the car to run down the 
grade at that point by its own weight, until it reached a place 
where he could hitch the horses to it again. As he unhitched the 
horses from the car, he rang the bell for the conductor to come 
to the front platform. The conductor did so, and assumed the 
control of the car as it passed over the excavation. But as the 
plaintiff was driving the horses, he stumbled and fell, and, before 
he could recover himself, the car, which was following, ran upon 
him and injured him severely. The conductor, on the front plat- 
form, undertook to check the speed of the car by applying the 
brakes. He was far enough from the driver when he stumbled to 
stop the car, had he known how to do it. But he was ignorant. 
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and, instead of applying the brakes, he loosened them; and there 
was nothing to check the speed of the car or to prevent it running 
against the driver as it did. The conductor had just been hired by 
the company, and, before being set to work, he had received 
instructions as to the collection of fares, giving transfers, ringing 
the bell to notify the driver to stop and start the car, and calling 
the names of the streets, but he had received no instructions what- 
ever as to the proper manner of handling the brakes in case it 
should become necessary for him to do so. Under these circum- 
stances, the appellate division, first department, of the supreme 
court of New York, affirms a judgment for the plaintiflf, because 
the conductor had not been properly instructed as to his duties in 
managing the brakes on this car, and the accident happened because 
he did not know how to apply them. Ordinarily, the court says, 
when one is injured because of the negligence of a fellow servant, 
he cannot charge the master with the results of that negligence, 
because it is one of the risks of the employment which he assumes; 
but, before a master can require a servant to assume the risk of 
the negligence of a fellow servant, he is bound to use reasonable 
care to employ a person competent to perform the duties of his 
position, or, if incompetent when hired, to give him proper instruc- 
tions about them. 



DUTY TO KEEP TRACKS FROM BECOMING AN OB- 
STRUCTION. 

Groves v. Louisville Railway Co. (Ky.), 58 S. W. Rep. 508. Oct. 
4, 1900. 
The court of appeals of Kentucky says that it cannot assent to 
any such construction of the law as that if tracks are at first con- 
structed so as not to materially obstruct and endanger the safety of 
persons using the streets, and the rails remain in the position first 
placed, the company is not liable for any damages to persons or 
property by reason of the rails or tracks becoming an obstruction 
by reason of the wearing away of the street from the rails or nat- 
ural sinking or from any cause whatever. It says that even if it be 
conceded that it is the duty of the city to do all that is necessary to 
keep the streets in proper and safe condition, yet the company can- 
not lawfully operate and control railway tracks which are a mate- 
rial obstruction to travel or dangerous to life or property, and still 
escape liability for damage or injuries resulting therefrom, or re- 
sulting from permitting the tracks or rails to become dangerous 
to those traveling such streets. It thinks that public policy and 
public necessity alike demand that street railway companies should 
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see to it that the streets between the rails and next to them on all 
sides should be kept level with the rails, or so nearly level as to not 
endanger the lives or property of those having a right to cross 
them or be upon them. The rails and road, it continues, are a per- 
manent structure, and necessarily keep the travel across and near 
to the rails from being the same that it would otherwise be; hence 
the use by such companies is not at all analogous to the use of the 
streets by the public generally. And it says in conclusion, that it 
seems clear, upon both reason and authority, that it was the duty 
of the defendant company to see that the street or road in question 
was so nearly upon a level with the rails of its road as to reasonably 
prevent injury to the person or property of any person traveling or 
rightfully being upon said street or road, and, if it did fail so to do, 
it was liable in damages for such failure, without regard to whether 
any other person or corporation was liable to respond in damages 
for such injury. 



ELECTRIC STREET RAILWAYS AND POLES NOT AN 
ADDED BURDEN. 

La Crosse City Railway Co. v. Higbee (Wis.), 83 N. W. Rep. 701. 
Sept. 25, 1900. 
It has long been held in Wisconsin that a railroad, constructed 
on the grade of a street and operated so as not to materially inter- 
fere with the common use thereof for public travel by ordinary 
modes, or with private rights of abutting landowners, and for the 
purpose of transporting persons from place to place on such street 
at their reasonable convenience, is not an additional burden on the 
fee thereof. And this rule, the supreme court of Wisconsin now 
holds, applies to street railroads operated by electric power com- 
municated by means of a trolley wire supported over the track by 
cross wires attached to poles set in the streets near the outer edge 
of the sidewalk lines, so far as the contruction and operation of 
such roads fall within the principle of the rule. A railroad, it de- 
clares, satisfies the essentials above stated, regardless of the motive 
power used or how it is applied, if it be strictly a street railroad 
for the carriage of passengers on the street, taking them on and 
discharging them at reasonable points, and it be so constructed and 
operated as not to materially interfere with the ordinary modes of 
using the street for public travel or with private rights. A sup- 
porting trolley-wire pole, set in a street in front of the sidewalk, it 
holds, does not violate the above rule if it be placed with reason- 
able regard for the convenience of the owner of the fee of the land 
on which it is located, and so as not to materially interfere with 
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access to his lot outside the street line. But the court wants it un- 
derstood that it does not hold that that an electric street railway 
pole may be placed at any point in the street near the outer edge 
of the sidewalk without being an added burden upon the fee title. 
Reasonable regard must be had, in locating such poles, for the 
convenience of abutting property owners in the enjoyment oi their 
property. 



CONTRIBUTORY NEGLIGENCE OF BOY UNDER NINE 
YEARS OLD IN NOT LOOKING FOR CAR. 

Ryan v. La Crosse City Railway Co. (Wis.), 83 N. W. Rep. 770- 
Sept. 25, 1900. 
Where a boy eight years and nine months old was sent across 
double tracks on an errand, had lived right opposite them for two 
years, was in the habit of crossing them daily, had attended school 
for three years, was unusually intelligent, knew that south-bound 
cars ran on the west track as well as that north-bound cars ran on 
the east track, and had nothing to divert his attention or prevent 
his seeing a south-bound car, the supreme court of Wisconsin holds 
that he was guilty of contributory negligence, when returning from 
his errand, in not, after seeing a north-bound car pass, looking for, 
or paying any attention at all as to whether there was a south- 
bound car coming. It seems settled, the court says, that where, as 
here, it appears from the undisputed evidence that the plaintiflF, 
considering his age and intelligence, did not exercise proper care 
in crossing the track, the trial court may determine, as a proposi- 
tion of law, that the plaintiff is guilty of contributory negligence, 
and cannot recover. 



INJURY TO PERSON ON SIDEWALK BY CAR RUN INTO 
BARN WITHOUT WARNING. 

Wahlgren v. Market Street Railway Co. (Cal.), 62 Pac. Rep. 308. 
Sept. 17, 1900. 
Where a pedestrian on the sidewalk in front of a car barn was 
struck and injured in the nighttime by a cable car being let run 
backwards by gravity from the main track into the barn so as to 
start it out on another track, the conductor being at a switch and 
neither he nor the gripman in a position where he could see a per- 
son approaching the curved track on the sidewalk, though the con- 
ductor took a look to see that the way was clear before going to 
the switch, the supreme court of California thinks that the jury was 
fully warranted in finding that the party's injury was the result of 
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the company's negligence in having no one where he could keep a 
lookout and endeavor to avoid running over people on the side- 
walk. Certainly, it declares, it cannot say, as a matter of law, that 
it was negligence for the party to endeavor to cross the track, no 
warnings or signals having been given, and the approach of the 
car not having been discovered until too late to get out of its way. 



DUTY OF ANTICIPATING PASSENGERS' DESIRES AND 
ACTIONS. 

Root V. Des Moines City Railway Co. (la.), 83 N. W. Rep. 904. 
Oct. 17, 1900. 
According to the passenger's testimony, the motorman had left 
the car, and the conductor was in sole charge. On approaching the 
street where she wanted to get off, she nodded to the conductor, 
as he was looking back, which was a signal customarily recognized 
by those in charge of the cars. Then, when the car was crossing 
the street she went to the rear end, to be ready to get oflf. It, how- 
ever, was going too fast for her to get off, but gradually decreased 
its speed until hardly moving, and, as she thought it had stopped, 
she started to alight, without taking hold of the handle, when the 
car started very suddenly, and she fell and was seriously injured. 
The conductor admitted looking back, but denied that any signal 
had been given to stop, and explained that he did not begin to slow 
up until he approached a switch that was 20 feet beyond the street. 
Now, not what the conductor in fact knew, but what, in the exer- 
cise of a high degree of care, he was bound to anticipate, the su- 
preme court of Iowa holds, was the controlling inquiry. If, in the 
proper discharge of his duty, he should have observed the effort of 
the passenger to leave the car, and failed to do so, and, because of 
his omission, started it suddenly, while she was stepping to the 
ground, and thereby occasioned the injury, then the company, 
through him, was negligent. Knowing, as he must be assumed to 
know, that she desired to alight at that street, and that the speed 
had been gradually decreasing before and after reaching it, the 
very natural inference was that after passing that street she would 
get oflf at the first opportunity. A man of ordinary prudence, the 
court goes on to say, would have understood, under such circum- 
stances, that continuing to slow the car until barely moving would 
be likely to be accepted by the passenger as an invitation to step to 
the ground. The company is not prohibited from letting passen- 
gers oflf elsewhere than at intersections, and, if it gives them reason 
to assume that such a stop is being made for that purpose, the 
measure of care exacted is the same as though at crossing. So, the 
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court concludes that the evidence was such that the jury may have 
found that the passengers reasonably assumed that the car was 
stopping for her to alight, and that the conductor ought to have 
anticipated her action in leaving it. 

ONE ALIGHTING FROM CAR AND GOING BEHIND IT 
NO LONGER A PASSENGER. 

Chattanooga Electric Railway Co. v. Boddy (Tenn.), 58 S. W. Rep. 
646. Oct. 8, 1900. 
The supreme court of Tennessee holds that it was error to in- 
struct a jury that, "If the proof shows that the plaintiff was a pas- 
senger on one of the defendant's cars, and he had alighted from the 
car upon which he had been transported, and in attempting to leave 
the point of his destination, to go to his business, he was injured 
by another car being operated by the defendant company, while 
attempting to cross behind the car from which he had alighted, * 
* * he would still be considered a passenger, * * * and the 
defendant would owe him a high or extraordinary degree of care 
to protect him. * * * He has the legal right to cross the track 
and go to his destination in safety, and the defendant was bound, 
in the highest degree, that he was exposed to no peril." The court 
says that it is obvious that the situation in which the plaintifif was 
placed just before and at the moment he received this injury, while 
such as to require prudence on his part, at the same imposed the 
duty of diligent attention upon the railway company to see that he 
received no injury from anything under its control. The con- 
ductor and motorman on the approaching car, seeing that a car on 
the opposite track had stopped at the crossing, were bound to~ 
know that passengers were alighting from or getting on it. If 
alighting, they might well have anticipated the possibility that they 
would come out from behind the car to cross the street, and in 
doing so would be put in peril by the approaching car, unless it 
was under perfect control. That the care required of the com- 
pany was proportioned to the danger more or less incident to the 
situation is obvious; Jjut, the court asks, did the passenger rela- 
tion between the common carrier and this man exist at the mo- 
ment of the injury complained of, so that the law imposed in his 
favor, upon the company, the extraordinary degree of care re- 
quired by the above instruction? On this question, the court says, 
there is a conflict of authority, but it thinks the more reasonable 
view is that, where a man who has traveled on a street car steps 
from the car upon the street, this terminates his relation and rights 
as passengers, and the railway company is not responsible to him. 
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as carrier, for the condition of the street, or for his safe passage 
from the car to the sidewalk. One who steps from a street rail- 
way car to the street, it says, is not upon the premises of the rail- 
way company, but upon a public place, where he has the same 
rights with every other occupier, and over which the company has 
no control. Hence, it holds that his rights are those of a traveler 
upon the highway, and not of a passenger. 



AS TO DUTY TO SOUND BELL AND CHILD RUNNING 
OUT FROM BEHIND WAGON. 

Murphy v. Derby Street Railway Co. (Conn.), 47 Atl. "Rep. 120. 
Oct. 4, 1900. 
This was an action brought by an administrator to recover for 
injuries causing the death of a boy 6 years of age who was playing 
behind an ice wagon in the street and ran out therefrom at a time 
to be struck by an approaching car. In affirming a judgment 
against the company, the supreme court of errors of Connecticut 
holds that it was a correct ruling, in the case, that whenever a car 
is rapidly approaching a point where, from the existing condition 
and occupancy of the highway, it is apparent that the danger of 
injury to the public at that time and place will be materially les- 
sened by sounding the bell, it is the duty of the company and its 
motorman to sound the bell. Such conduct as that of a boy 6 
years old, of ordinary intelligence, running across a street where 
there is a street railway track, without looking in both directions 
to see if a car is approaching, the court says, may be evidence of 
contributory negligence, but is not necessarily conclusive. It also 
holds that whether parents are negligent or not in permitting a 
child to be in the street unattended is an immaterial question in a 
suit by the child for injury to it. 



NOT NECESSARILY CHILD'S DUTY TO LOOK AND 
LISTEN. 

Louisville Railway Co. v. Phillips (Ky.), 58 S. W. Rep. 995. Nov. 
14, 1900. 
A little girl 12 years of age having been struck by an electric car 
at a street crossing, the court of appeals of Kentucky holds that 
the court btelow properly refused to instruct the jury that it was 
her duty to look and listen. It was her duty, it says, to exercise 
such caution as may be reasonably expected of one of her age un- 
der the circumstances. This the trial court, in effect, said to the 
jury, and he should not have gone further, for the degree of care 
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required wauld depend on a number of circumstances, and it is 
peculiarly a question for the jury whether the person injured exer- 
cised such care as she should have exercised. 



VALIDITY OF WISCONSIN FREIGHT-CARRYING PRO- 
VISION AND OF A FRANCHISE-EXTENDING 
ORDINANCE. 

Linden Land Co. v. Milwaukee Electric Railway & Lighting Co. 
(Wis.), 83. N. W. Rep. 851. Oct. 12, igqo. 
One of the contentions in this case was that section 1862 of the 
Revised Statutes of Wisconsin, under which the defendant com- 
pany was incorporated, is unconstitutional, because it attempts to 
authorize the formation of street railway corporations vested with 
the power to carry freight as well as passengers, thus making it a 
commercial railroad, and also authorizes municipal corporations to 
grant the use of streets to such railway companies for the carriage 
of freight and passengers, and nowhere provides for the payment 
of compensation to the abutting owners. Now, it may be admit- 
ted, for the purposes of the case, the supreme court of Wisconsin 
says, that a railway authorized to carry freight as well as passen- 
gers becomes a commercial railroad, instead of a street railroad, and 
that such a railroad, when laid in a street, becomes an additional 
burden on the fee, and cannot be laid without the consent of, or 
compensation made to, the adjoining owners. It also says that it 
is true that the Wisconsin statutes contain no provisions author- 
izing such companies to condemn private property in the streets of 
cities or villages, although such condemnation may be had outside 
of cities and villages. But while this deficiency in the law may 
render it impossible for the defendant company to lay or operate 
a track for the transportation of freight without actually purchas- 
ing the right from private owners to cross their lands, the court 
holds that the legislature had power to authorize the formation of 
just such corporations; and that, if it neglected to provide the cor- 
poration, when formed, with a means essential to its successful 
operation, the result might be a very unfortunate one for the cor- 
poration, and perhaps one fatal to its business success, but would 
not be fatal to its corporate character. If such a cor{)oration at- 
tempted to condemn, it could be successfully defeated by the fact 
that it was given no such power; and, if it attempted to lay tracks 
without condemning, it would be stopped with the proposition that 
it was taking private property without compensation. And the court 
thinks that it may reasonably be said that this law was only in- 
tended to authorize corporations to use streets with the consent of 
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the city for carriage of freight as against the rights of the public 
only, and not as against private owners, leaving such owners in 
full possession of their rights to stop the construction, insist on 
compensation, or give their consent, as they chose. Besides, the 
court cannot see how private property owners can make any point 
of the legislature having failed to endow a corporation with the 
power of condemnation so as to get the right to carry freight when 
the city has not chosen to grant it any right to carry freight, and 
all its franchises authorize carrying passengers only. 

Moreover, under the authority of said section 1862, which gives 
the municipality power to grant street railway companies the use of 
streets, without limitation, save that such grant be made "upon 
such terms as the proper authorities shall determine," the court 
holds that franchises expiring in 1924 and succeeding years could all 
be extended in terms until the year 1934. Nor does it consider this 
extension of time unreasonable. 

Then, after the proper authorities have exercised this discretion 
vested in them by section 1862, and have decided that the terms im- 
posed should be a gradual reduction of fare, rather than payment 
of money into the treasury, the court holds that it cannot be said 
that any city fund has been squandered, lost, or misused, it being 
for the council to decide whether the city should receive any fund. 
So, too, it holds that it was a question addressed to the sound dis- 
cretion of the council, whether, in this case, the franchise in ques- 
tion should be sold to a third person for $100,000, who could only 
run fragmentary lines, or should be granted to a company which 
would be required to incorporate the fragments into its system, 
and thus furnish to the traveling public continuous trips under a 
transfer system from one part of the city to another for a single 
fare. And the same considerations, it says, will evidently apply to 
a number of other allegations in the complaint in this case, to the 
eflect that the grant would necessarily put the city to great ex- 
pense in repairing, widening, and improving streets and viaducts, 
and would seriously injure the water system of the city, by elec- 
trolysis of the pipes, thus increasing the burdens of the taxpayer. 
The fact that such injurious effects to streets, or water pipes in the 
streets, are liable to result from the granting of the franchise, does 
not impair the power to grant it, the court holds, but simply be- 
comes an important consideration to be taken into account in the 
fixing of the terms which shall accompany the grant. This question 
also becomes a question of discretion, which discretion is vested 
in the common council, and cannot be Controlled by a taxpayer or 
any body of taxpayers. 



Wt' 
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Nor does the court consider the ordinance in question unconsti- 
tutional as being in eflfect a special or private law "granting corpor- 
ate powers or privileges," which the state constitution of Wiscon- 
sin prohibits. It holds that while such franchises as were here 
granted are legislative grants, they are not corporate powers or 
privileges, within the meaning of the constitution. 

And not only does the court hold that one abutting owner can- 
not maintain an action, on behalf of all other abutting owners, 
challenging the validity of franchises granted by the city council 
and demanding judgment that the grantee of the franchises be for- 
bidden to accept them, but that an abutter has no right to an in- 
junction to prevent the acceptance of a franchise, or the laying of 
tracks on other streets, although one may enjoin the laying of them 
without legal authority on the street in front of his premises. It 
also holds that objections to the regularity of the council proceed- 
ings in the adoption of an ordinance, such as that it was passed 
without publication of the required notice and without being re- 
ferred to the appropriate committee, as also the point that its pas- 
sage was secured by an alleged agreement of the officers of the 
company to pay certain citizens large sums to cease their opposi- 
tion to the passage of the ordinance, cannot be raised at the suit of 
private parties. 



BOY RUNNING IN FRONT OF CAR GOING AT EXCES- 
SIVE SPEED. 

Holdridge v. Mendenhall (Wis.), 83 N. W. Rep. 1109. Oct. 30, 

1900. 

The supreme court of Wisconsin holds here that if a boy a little 
less than 7 years of age ran unexpectedly in front of a street car, 
and the motorman had no reason to expect any such action on his 
part, and the accident would have happened in the same way had 
the car been going at a normal and reasonable speed, then it could 
not be said that the speed, assuming that it was excessive and neg- 
ligent, was the proximate cause of the injury, and no liability would 
attach on account of such speed. 



CARE TO BE EXERCISED TO AVOID COLLISIONS. 

Citizens' Street Railway Co. v. Damm (Ind.), 58 N. E. Rep. 564. 
Nov. 20, igoo. 

The law casts upon persons in charge of a street car the duty, the 
appellate court of Indiana holds, of vigilance in observing the dan- 
ger by collision tp perosns on the track, even though they may be 
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negligent in being on the track; and to avoid inflicting an injury 
the speed of the car must be checked, if there is time so to check 
it, after the danger is observed; and, it says, the law goes to the 
extent of requiring the car to be stopped, if necessary, to prevent 
accident. 



ALLOWING PASSENGER TO RIDE ON REAR BUMPER. 

Grieve v. North Jersey Street Railway Co. (N. J.), 47 Atl. Rep. 
427. Nov. 12, 1900. 
The negligence of the agent of this company in permitting a boy 
16 years of age to ride, as a passenger, on the rear bumper of a car, 
the supreme court of New Jersey pronounces clear, that being a. 
place of exceptional danger. It says that it is also difficult to 
imagine how a car approaching from the rear could run against the 
car ahead of it, as in this case, without gross carelessness of the 
motorman of the approaching car, particularly as it was not dark, 
and with this passenger and others seated in plain sight. 



CONSTRUCTION OF CROSS-OVER MORE THAN 500 
FEET FROM DESIGNATED POINT. 

City of Hartford v. Hartford Street Railway Co. (Conn.), 47 Atl. 
Rep. 330. Nov. I, 1900. 
The construction of a cross-over switch more than 500 feet from 
the point designated therefor on the plan approved by the mayor 
and city council, the supreme court of errors of Connecticut holds, 
is enough to prevent the company (certainly as against any order 
of the council enforcing its power of control over placing the track) 
from claiming that the track has been constructed in accordance 
with the plan approved; and the track thus laid may be ordered 
removed, and this order enforced by mandamus, where the statute, 
as in that state, gives power of direction over the placing of tracks 
and other structures, with the power of directing their removal 
when not so placed. 



ACTS AND ADMISSIONS OF INTERVIEWER OF WIT- 
NESSES NOT EVIDENCE AGAINST COMPANY. 

Nowack V. Metropolitan Street Railway Co. (N. Y.), 66 N. Y. 
Supp. 533. Nov. 9, 1900. 
An investigatoi^ or employe in a subordinate position, whose 
duty it is to interview witnesses of accidents, and take their state- 
ments to be used on the trial, being on a car when an accident 
occurs, neither his acts nor declarations at the time are admlssable 
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in evidence, the appellate division, first department of the supreme 
court of New York holds, to affect the main fact to be proved, 
namely, the negligence of the company's agent in the management 
of that car. Moreover, there being no evidence of his haying any 
authority to suborn testimony, or that his employment contem- 
plates any act of this character, the court holds inadmissible as 
against the company evidence to show that he offered a witness 
money in reference to testimony he was to give. 



DUTY TOWARDS VEHICLE STANDING BETWEEN SIDE- 
WALK AND TRACKS. 

O'Leary v. Brocton Street Railway Co. (Mass.), 58 N. E. Rep. 
585. Nov. 28, 1900. 
A team was stopped on the side of the street, between the side- 
walk and street railway tracks. A car came along, hit the rear 
wheel of the carriage, breaking it, and causing a runaway. The 
supreme judicial court of Massachusetts overrules exceptions to a 
verdict in favor of the company. It holds that instructions were 
all properly refused, each one of which made it imperative, under 
the conditions therein stated, that the motorman should have taken 
such measures as would avoid a collision. The real duty upon him 
was simply to use reasonable care to avoid a collision. He testi- 
fied that he saw the team, and had complete control of his car, 
but he did not stop, because he thought there was room to go by. 
It was a question for the jury whether, in coming to that conclu- 
sion, and acting upon it, he was negligent. 



MOTORMAN'S DUTY WHERE A COVERED VEHICLE IS 
PROCEEDING BY SIDE OF TRACK. 

Tashjian v. Worcester Consolidated Street Railway Co. (Mass.), 
58 N. E. Rep. 281. Oct. 19, 1900. 
It cannot be said as a matter of law, the supreme judicial court 
of Massachusetts holds, that a motorman has a right to assume 
that a person driving along by the side '-of the car tracks, without 
any reason to suppose that a car is following close behind him, 
will continue in the same line, and will not attempt to cross the 
track. Before running forward at such speed that he would be like- 
ly to strike a wagon that might turn across the track, a motorman 
should give warning of the approach of the car, unless he has good 
reason to beheve that the occupants of the wagon are aware of it. 
And the court holds that in this case the conduct of the motorman 
should have been influenced somewhat by the fact that the vehicle 
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before him was a carriage with a top, whose occupants could not 
see the road behind them. 



STARTING CAR BEFORE INFANT PASSENGER IS 
SEATED. 

State V. North Jersey Street Railway Co. (N. J.), 47 Atl. Rep. 427. 
Nov. 12, 1900. 
The starting of a trolley car before an infant passenger, who is in 
her mother's care, has been seated, is not, in itself, the supreme 
court of New Jersey holds, a negligent act. It says that it is a 
matter of common experience that thousands of people daily ride 
in these cars without being seated, and that their doing so is un- 
accompanied by any danger; that while they are doing so the cars 
are stopped and started again at every street corner with perfect 
safety to such travelers. It may, perhaps, be that a greater degree 
of care in the starting of a car is required when some of the pas- 
sengers are standing than when they are seated, but it is no part 
of the duty of these companies to refuse to carry on their cars more 
passengers than can be seated therein, or to delay starting them 
while any of such passengers remain standing. And this is equally 
true in the case of a child non sui juris, or not having legal capacity 
to act in its own right, accompanied by and in the care of its par- 
ents, as in that of an adult. 



WHERE WAGON ON TRACK CANNOT WELL BE 
TURNED OUT. 

Mertz V. Detroit Electric Railway Co. (Mich.), 83 N. W. Rep. 1036. 
Oct. 31, igoo. 
Much less than may a motorman, who sees a wagon stalled on 
the track ahead of him, or traveling the track in the same direction, 
proceed in anticipation that the traveler ahead of him will get out 
of the way, the supreme court of Michigan holds, can a motorman 
do so when aware of the fact that the driver of a wagon would 
have a peculiar difficulty ih turning out, owing to the unwrought 
condition of the road. The duty of the motorman at the very 
least, it holds, is to keep a lookout ahead; and when it becomes 
apparent that the track is occupied by a vehicle which cannot be 
gotten off in time to avert a collision it is his duty to bring the car 
to a stop. Whether or not the driver of the wagon in question in 
this case was guilty of contributory negligence in not going back 
to warn the motorman, the court holds was a question for the jury, 
there being evidence to justify a finding that the motorman might 
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have seen the wagon, if he had looked ahead, three blocks away, 
while he presumptively knew something of the difficulty the driver 
would have in turning off the track. The one in charge of a street 
car is bound to know that the drivers of ordinary vehicles are in 
no sense trespassers upon the track. The duties of each are, in 
some sense, reciprocal. 



WHERE STATE CONSTITUTION RESERVES TO LEGIS- 
LATURE POWER TO REVOKE CHARTERS. 

Wilmington City Railway Co. v. People's Railway Co. (Del.), 47 
Atl, Rep 245. Sept. 27, 1900. 
The court of chancery of Delaware holds that the reserved power 
of revocation by the legislature of charters granted under the con- 
stitution of that state of 1831 exists under the present constitution. 
For example, it holds that the charter -of the complainant company, 
being a contract between the state and the company, and the re- 
served power of revocation by its legislature being a part of the 
contract, the right to revoke by the legislature became a vested 
right of the state, of which no legislature could divest it, and of 
which it could be deprived only by some subsequent constitutional 
provision relinquishing or taking it away either explicitly or by 
necessary implication. Furthermore, the court holds that the gen- 
eral incorporation law passed in accordance with the provisions of 
the new constitution, by authorizing the organization of corpora- 
tions possessed of powers necessarily inconsistent with the ex- 
clusive rights conferred by the complainant's charter, so far re- 
vokes its exclusive right to construct and operate a city railroad In 
the city of Wilmington, leaving it possessed of all its other fran- ■ 
chises, only shorn of their exclusiveness'. 



NO ACTIVE DUTY OWED BOYS WHO CLIMB OVER 
GIRDERS OF BRIDGE. 

Freeman v. Brooklyn Heights Railroad Co. (N. Y.), 66 N. Y. Supp. 
1052. Nov. 23, 1900. 
A company is not bound, the appellate division, second depart- 
ment, supreme court of New York holds, to anticipate the danger 
its wires on a bridge may be, although 14 or 15 feet from the pas- 
sageway and entirely out of the reach of persons using the street 
and sidewalk in the ordinary and usual manner, to boys leaving the 
sidewalk constructed for passengers on foot, and crawling over the 
girders of the bridge, a position of danger independently of the 
wires, and especially is this true with regard to a guard wire not 
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designed for the purpose of carrying a current of electricity, and 
with the usual precautions, by way of inspection, having been 
taken, to see that there is no leakage of the current from the trolley 
wire to the guard wire. The mere fact that boys had been known 
to pass over the girders, or even that a boy who has been burned 
by such a guard wire has been able to find one or two other boys 
who have been burned, it holds, does not constitute such a public 
use of the girders as a means of crossing the bridge as to impose 
upon the company the high degree of care necessary to create a 
liability to one so injured. In other words, it does not consider 
imposed in such case the active duty of actually preventing the 
guard wires becoming charged with electricity, holding that if it 
has become charged with electricity through some accident, there 
will be no liability to a boy injured thereby while crawling over 
the bridge girders. 



MUST EXPECT AND TRY TO PROTECT YOUNG CHIL- 
DREN. 

Elwood Electric Street Railway Co. v. Ross (Ind.), 58 N. E. Rep. 
S3S. Nov. I, 1900. 
It would be a harsh and unreasonable rule, the appellate court of 
Indiana says, to hold that, because there is danger arising from op- 
erating a street railway line, children of such tender years as to be 
incapable of discerning the danger incident thereto should be de- 
barred from the use of streets under any and all circumstances. 
And here it holds that it was the duty of the company to take notice 
of the fact that children were likely to be on the street, and it was 
required to use greater care to avoid injury to them than with other 
persons who had reached the age of discretion. In other words, 
while there was no specific charge in this case that the company's 
servant in charge of the car saw the child, but the complaint did 
show a straight track, with the child in plain view of such servant, 
the court holds that it was his duty to see it, and use all reasonable 
means to avoid injuring it. Furthermore, under this showing, 
and it being his duty to see any person or object on the track in 
front of the approaching car or approaching the track, the court 
says that it must assume that he saw the child in time to have 
stopped the car before coming into coritact with it. Then, con- 
sidering the age of the child, which was in this case about 4 years 
and 10 months, the court holds that the company's servant had no 
right to assume, as in the case of an adult, that it would get oflf 
the track to avoid the approaching car, or that it would turn aside, 
and avert the impending peril. Indeed, when the motorman saw 
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the child approaching the track, and the distance he was from her, 
and the distance she was from the track, these being such that the 
child would reach the track at about the time the car reached the 
point at which she would cross, he had no right, the court holds, to 
assume she would either stop or turn aside, and it was his duty 
to take all necessary and reasonable steps to avoid injuring her. 
This he failed to do, and such failure was actionable negligence. 



INJURY TO PASSENGER SEATED ON STEPS. 

Holloway v. Pasadena & Pacific Railway Co. (Cal.), 62 Pac. Rep. 
478. Oct. 2, 1900. 
A passenger on a crowded electric car was seated on the front 
platform, with his feet resting on the step. As the car ran over a 
cattle guard, he fell or was thrown from it, having one foot crushed 
and the other badly injured. The evidence, although not the most 
satisfactory, tended to show that the track was not in proper repair, 
and that he was thrown ofif the car by reason of it giving a lurch 
as it passed over a defective joint. Believing, however, that this 
evidence would be insufficient to sustain a verdict in his favor if 
such a verdict had been rendered, the supreme court of California 
holds that it was error to direct a judgment for the company, and 
not leave the jury to pass upon the question of negligence. So, 
also, whether or not the company, by crowding its car, caused the 
passenger to take a seat on the steps, and whether or not the seat 
was such as to endanger his life or safety provided the company 
exercised due and proper care, the court holds, were questions 
for the jury. 



TURNING TO LEFT ONTO ANOTHER TRACK TO LET 
CAR PASS. 

Hughes v. Camden & Suburban Railway Co. (N. J.), 47 Atl. Rep. 
441. Nov. 19, igoo. 
For reasons of safety, a traveler, the court of errors and appeals 
of New Jersey holds, may use any part of a highway, having due 
regard to the rights of others, and taking such care as prudence 
would require him to take in the position he assumes. If he thus 
uses a highway, he may assume that others using it, including 
trolley-car companies, will use it with due regard to his rights. 
For example, when required to remove from the right-hand track 
to permit the passage of a car from behind, he is bound to exercise 
a reasonable judgment as to how he can do so in safety. If it is 
perilous to go to the right, and reasonable prudence requires, he 
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can go to the left, notwithstanding a track is there maintained for 
cars coming from the opposite direction. Wherefore, there being 
evidence in this case from which a jury might find that the driver 
of, the horse and wagon collided with would have been put in peril 
if he had turned out to the right, to permit a car from behind to 
pass, the court holds that he was not necessarily negligent in turn- 
ing to the left, although he was thus brought upon the in-bound 
track, but that there was a question for the jury, whether or not his 
act was wanting in proper prudence. In other words, it holds that, 
upon the evidence, such as a traveler in the exercise of reasonable 
prudence would avoid; whether, after he reached the left-hand 
track, he took reasonable care to observe and give place to a car 
approaching upon that track. All these were questions to be 
decided against him before he could be pronounced negligent. 



PASSING BEFORE APPROACHING CAR TO BE ON 
RIGHT SIDE TO TAKE IT. 

Walker v. St. Paul City Railway Co. (Minn.), 84 N. W. Rep. 222. 
Nov. 22, 1900. 
Amidst the complicated affairs of city life in the use of street cars 
by their patrons, the same confidence, the supreme court of Min- 
nesota holds, should be indulged in in behalf of passengers that is 
due on the other hand to the company. Neither is obliged to as- 
sume that legal duties by the other will be neglected, where the in- 
stincts of self-preservation by the traveler or the demands of duty 
by the company require the exercise of proper care. It is not the 
duty of a person seeking passage on an electric street car to assume 
that proper signals to stop the car will b& disregarded, but such 
passenger may have regard to the probable conduct of the person 
in charge of the car, and act accordingly, when such reliance is not 
apparently attended with danger. It is not, as a matter of law. 
negligence for a person intending to take passage on a street car 
to assume that such car is running at the customary rate of speed, 
and to act with reference to such custom, in the absence of evi- 
dence to the contrary. In this case, a woman accompanied by 
two friends approached, at about 11 o'clock at night, a platform 
station where interurban cars were required to stop on signals. 
They were yet on the wrong side of the track for her to take the 
car wanted, when one was seen by the headlight to be approaching. 
One of the friends ran rapidly across the tracks to the platform 
and signaled the car with his hands in the usual manner several 
times. The woman, having seen the signals given, and believing 
that the car was coming to a stop, and that she would therefore 
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have time to cross the tracks in safety, tried to cross before the 
car got there, so as to run no chances of being left, and was struck 
by the car, which was running at the rate of perhaps 45 miles an 
hour. The evidence, the supreme court holds, in affirming a judg- 
ment for damages, supported the finding of the jury that the com- 
pany negligently disregarded signals to stop its car, which was run 
at a reckless rate of speed past the proper stopping place, and that 
the woman was not negligent, under the facts found by the jury, in 
passing before such car, when intending to enter the same as a 
passenger. 



SPEED NOT PROVABLE BY EVIDENCE OF SPEED AT 
OTHER TIMES. 

West Chicago Street Railroad Co. v. Torpe (111.), 58 N. E. Rep. 
607. Oct. 19, 1900. 

Rehearing denied Dec. 7, 1900. 

The vital point in issue in this case was the rate of speed at which 
the car or cable train in question was going when the party run 
over attempted to board the same. On the trial, evidence was in- 
troduced, over the company's objection, tending to show that it 
had a custom of stopping its cars near the point where the accident 
occurred, for the purpose of taking on passengers. The supreme 
court of Illinois holds that this was reversible error. All of the 
witnesses agreed that the train was moving when the party at- 
tempted to mount it. The rapidity with which it was moving was 
important. To permit the testimony of the witnesses who testi- 
fied that it was moving very slowly to be corroborated by proving 
that at other times the trains ran slowly or stopped at this partic- 
ular point for the purpose of receiving passengers the court deems 
prejudicial. So, too, it holds that, if, as the witnesses for the com- 
pany testified, the cars were going at a full rate of speed when the 
party attempted to mount the same, this testimony could not be 
legitimately overcome by testimony that cars passing this place 
the day previous, or at some other time, stopped or ran slowly 
Then, it was contended that such evidence was proper and material 
to be considered by the jury in determining whether or not, in view 
of the conflict in the evidence on that point, the particular train 
moved slowly or rapidly at the time in question. But the court de- 
clares that it is unable to see how testimony of the manner in which 
trains were handled at this particular place at other times tended 
legitimately to show the manner in which the particular train was 
handled at the time in question. Again, it was suggested that the 
testimony was proper as tending to show that the company was 
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accustomed to slow up or stop its trains at that point, and that there 
was evidence in the record from which it might be inferred that the 
party knew of such custom. The court's answer to that is that, if 
it were admitted that such custom did exist, and the party knew the 
same, such facts would not justify him in attempting to mount a 
cable train running at full speed past said point, even though t'le 
same was run in disregard of such custom. 



ADMISSIBILITY OF EVIDENCE OF PREVIOUS ACCI- 
DENTS. 

Morrow v. Westchester Electric Railway Co. (N. Y. Sup.), 67 
N. Y. Supp. 21. Nov. 23, 1900. 
If it had been shown that there was some peculiarity in the 
construction of the track at a given point, and that the car on 
which the plaintiff was riding left the track at that point, the second 
appellate division of the supreme court of New York says, it would 
have been proper to introduce evidence tending to show that other 
cars had left the track at the same point under similar conditions, 
as this would have a tendency to show that there was a defect 
in the track, and that the defendant had had notice of this defect 
by reason of the fact that other accidents had happened there, and 
a failure to remedy the defect would constitute negligence, or at 
least the jury would be justified in finding that the defendant had 
failed in the discharge of its duty to the plaintiff. But beyond 
this, it says, it is doubtful if the authorities in New York state 
sanction the introduction of evidence of independent accidents. 
And in this case evidence that other accidents of a like nature 
of the one in question had happened in the locality was properly 
excluded, the court holds, the fact that the conditions were the 
same not having been established. 



RIGHT TO REMOVE SHADE TREES. 

Miller v. Detroit, Ypsilanti & Ann Arbor Railway Co. (Mich.), £4 
N. W. Rep. 49. Nov. 13, 1900. 
A street railway company, has the right, the supreme court of 
Michigan holds, to remove fhide trees within the li nit of the piiblic 
highway, for the construction of its road as established by the 
township authorities, without compensation for damages. The 
principle is the same as that which governs when the necessity for 
the removal of branches exists. It is established beyond controversy 
that municipal authorities have the entire control over their high- 
ways, streets, and sidewalks, and may remove shade trees whenever 



STREET RAILWAY LAW. 301 

they are an obstruction to the use of the highway for public travel, 
without compensation to the owner. Trees planted in the public 
highway are planted with the understanding that they can remain 
there only so long as the space occupied by them is not required 
for public use. A street railway is not an additional servitude. 
When, therefore, the construction of one is duly authorized, it log- 
ically follows, the court maintains, that the company has the right 
to remove from the highway any obstruction which interferes with 
the proper construction and operation of the road. Such power 
is necessarily implied. The township authorities, it adds, might 
possibly fix, as a condition to the grant of a street railway fran- 
chise, the payment of damages for the destruction of shade trees. 
The legislature undoubtedly has the power to provide that abut- 
ting owners should be compensated for the damage that must re- 
sult to them in the destruction of their trees. That, however, 
is a matter for the determination of the legislature, and not for the 
courts. The Michigan legislature has granted the power to do it 
without compensation. The townhsip authorities have not pro- 
vided for it. Courts are therefore powerless. But, the supreme 
court says, there was one fatal defect in this case in the company's 
proceedings. It secured no greater rights by its franchise than the 
municipality had. The law gives neither the right to remove shade 
trees without notice to the owner, and an opportunity to him lo 
remove them as he may see fit. Wherefore, it holds that the party 
here suing was entitled to recover for damages, and that a judg- 
ment in her favor for $275 for the destruction of 11 shade trees in 
front of her property, dug up and removed by the company in the 
construction of its railway, the location of which was fixed at 20 
feet from the center of the highway, must be affirmed. 



STEAM RAILWAY TRACK A DANGER SIGNAL TO 
MOTORMAN. 

Goodrich v. Chippewa Valley Electric Railroad Co. (Wis.), 84 
N. W. Rep. 419. Dec. 7, 1900. 
It appeared by the complaint that the plaintiff was a motorman 
on one of the defendant company's street cars (presumably, says 
the supreme court of Wisconsin, an adult in full possession of his 
faculties); that he was directed by the company to run his car across 
the track of a steam railway company without stopping, and assured 
that no accident was liable to occur thereby; that he did as 
directed, and was run into by cars being operated on that railway 
track. There was no allegation that the steam railway track was 
apparently unused, but it was alleged that the motorman did not 
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know that it was frequently used. Upon these facts it is quite 
plain, the court holds, that the motorman could not recover dam- 
ages for the personal injuries which he sustained in the collision 
mentioned. The steam railway track, it goes on to say, must have 
been in plain sight. It was itself a danger signal. It was just as 
much a signal of danger to the motorman of a street as to the 
ordinary traveler. In crossing it without looking or listening — 
as it must necessarily be inferred that he did from the statements 
of the complaint — he was plainly guilty of contributory negligence. 
The fact that he was ordered to cross without stopping, and as- 
sured that there was no liability of accident, was no excuse to an 
employe of full age and capacity, who .could appreciate the danger 
as fully as his employer. 



POWER TO IMPOSE OCCUPATION TAX. 

Savannah, Thunderbolt & Isle of Hope Railway v. Mayor, Etc., of 
Savannah (Ga.), 37 S. E. Rep. 393. Nov. 26, 1900. 
The charter of the city of Savannah confers upon the municipal 
authorities "full power and authority to make such assessments 
and lay such taxes on the inha4)itants of said city, * * * and 
those who transact or offer to transact business therein, as said 
corporate authorities may deem expedient for the safety, benefit, 
convenience and advantage of said city." Section 2180 of the civil 
code of Georgia contains a provise that all street railroad compa- 
nies incorporated thereunder "shall be subject to all just and 
reasonable rules and regulations by the corporate authorities, and 
liable for all assessments and other lawful burdens that may be 
imposed upon them from time to time." Under these circum- 
stances, the municipal authorities of the city have power, the 
supreme court of Georgia holds, to levy and collect an occupation 
or business tax from street railroad companies for the use and oc- 
cupation of the city streets by their tracks and cars, when such 
companies' pHncipal business is the transportation of passengers 
from points within the city limits, to other like points. And it 
suggests that if a street railroad company combine the two busi- 
nesses so as to transport freight or passengers from the city to 
points beyond, or from such points to a point within the city, and 
also to transport freight or passengers from one part of the city to 
another, then such company, though it might not be subject to a 
city tax on its extramunicipal business, may be taxed by the city on 
the business carried on exclusively within the city limits. The 
charter of the city gives it ample power, the court says, to levy 
and collect a tax upon the business of street railroad companies, 
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and the tax is therefore within the terms "assessments and other 
lawful burdens" imposed upon them. 



RIGHT OF APPEAL WHERE CHANGE OF RAILS IS 
ORDERED. 

Pawcatuck Valley Street Railway Co. v. Town Council of Wes- 
terly (R. I.), 47 Atl. Rep. 691. Dec. 12, 1900. 
The language of a charter was: "Upon such streets * * * 
as shall be from time to time fixed and determined by the town 
council, * * * with the assent of said corporation in writing 
expressed and filed with the town clerk of said towns, and upon 
compliance with such terms and conditions and under such rules 
and regulations as said town councils may impose." No appeal 
was provided for in the charter, and, in view of its terms, it is 
evident, the supreme court of Rhode Island holds, that none was 
intended to be given, from orders of the town council. Nor does 
it consider that this was rendered otherwise by statutory provision 
that any person aggrieved by any order or decree of any town 
council might appeal within 40 days. It would be absurd, it says, 
to suppose that an appeal, with a consequent trial by jury, was to 
be given to every order specifying a street to be used, the location 
of poles, provision for gutters and culverts, and the like. Such 
regulations are simply administrative, and so are placed solely in 
the discretion of the town council. An order of the town council 
with reference to paving, and the kind of rail to be adapted to 
it, is of the same character. If the town council has the authority 
to pass upon the matter, its action is not subject to an appeal. 
Moreover, an inspection of the language of the charter above 
quoted, the court points out, shows that the assent of the company 
related only to the streets through which it should go. The terms 
and regulations required no such assent. They were not limited 
to the time when the road was built, for the obvious reason that 
experience might show the necessity of reasonable modifications. 
And, under these circumstances, it does not think that it could 
be said that when the town passed an ordinance permitting the 
company to use certain streets for electric cars, and, among other 
things, prescribed the use of a T rail, that the assent of the com- 
pany constituted a contract which could not be changed without 
the further assent of the company, with regard to the kind of rails 
to be used, so that the town council could not order a change to 
grooved rails to fit block pavement about to be put down. But 
the test of the legality of an ordinance making some new require- 
ments deemed necessary for the safety, health or welfare of the 
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community being its reasonableness or necessity, the court says 
that upon this ground courts have the right and duty of review 
in order- to protect rights and to avert oppression. 



WOMAN ENTITLED TO TIME TO CLEAR HER SKIRTS 
FROM CAR. 

Smith v. Kingston City Railroad Co. (N. Y. Sup.), 67 N. Y. Supp 
185. Nov. 16, 1900. 
Culpable negligence cannot be predicated in using the plunger 
furnished on a car when there is no dispute of the testimony in 
the case that there were no better or safer cars made than those 
made by the company that made the one in question, and it is not 
shown that any better plunger exists, or that there has been any 
change in the plunger, except that a hood has been placed over it, 
an apparent improvement. At the same time, a woman, the third 
appellate division of the supreme court of New York holds, is 
entitled to not only time enough to step oflf, but also to clear her 
skirts, in the event that they catch upon any obstruction on the 
platform, and it is the duty of the conductor to see that she is 
clear from any such attachment before he starts the car. If he 
starts before he knows that she is thus free, it is a negligent 
method of starting, and he takes the chances. Nor does the court 
consider that it can be held negligence as a matter of law for a 
woman to travel upon a car with a dress so long that it will be 
more likely to catch upon such appliances as necessarily extend 
above the platform. 



LIABILITY FOR SHOCK OF PASSENGER ON METAL 
DOORSILL. 

Wilson v. Nassau Electric Railroad Co. (N. Y. Sup.), 67 N. Y. 
Supp. 486. Dec. 14, 1900. 
This was an action to recover for personal injuries sustained by 
a passenger who, while stepping from the platform to the doorsill 
of an electric street car, received a shock that paralyzed him. It 
was not claimed that the car was out of order. It was wet, and 
its platform was wet and slushy, for the day was rainy, and snow 
was on the ground; and the accident was due to the fact that the 
passenger, who had been wet by the rain, completed a circuit for 
the electric flow. This was the explanation of his experts. Be- 
sides which one testified that, if proper insulating material were 
employed, wet wood would not carry the current; that he believed 
such material was in use, and that he had used insulating material 
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in cars. He also stated that he had worked upon these cars three 
years before, and that then he had employed the latest and most 
improved methods of wiring. The trial resulted in judgment for 
the plaintiff. This, however, the second appellate division of the 
supreme court of New York says must be reversed for an erroneous 
charge. After the main charge, the jury was told that if it found 
another passenger was shocked by electricity on the car on the 
way to the ferry, and before it reached the ferry, and that the 
conductor reported the car as defective to the man in charge, it 
might take that evidence into consideration in determining the 
condition of the car when it left the ferry. The court says that if 
there had been testimony in the case permitting an inference of 
the fact that another passenger on this car 6n the day in question, 
and before the plaintiflf boarded it, had received a shock of elec- 
tricity, then it would have borne upon the negligence of the com- 
pany. But, inasmuch as all of the evidence on that point, which 
was the testimony of the conductor, must be considered mere 
hearsay, the court holds that there was no evidence upon which 
to found the charge, and that practically informing the jury that 
there was evidence in the case on which they might find another 
passenger had received a shock of electricity could not be con- 
sidered harmless error. 



STARTING WITHOUT SEEING PASSENGER COMING OR 
ON STEPS. 

Gaflfney v. St. Paul City Railway Co. (Minn.), 84 N. W. Rep. 304. 
Dec. 3, 190D. 
One of the instructions given in this case was: "If the jury 
believe from the evidence that the plaintiflf came up to the * * ♦ 
car from the rear, and was not upon the car, but was in a position 
where the conductor, in the exercise of ordinary care in looking 
for intending passengers at the rear step of his car, would not 
ordinarily see plaintiflf, and the conductor, in the exercise of ordi- 
nary care in looking for intending passengers at the rear step, did 
look there, and in so looking saw no intending passenger, and at 
once gave the signal to go ahead, and the car thereupon started, 
then there could be no recovery in this case, and your verdict will 
be for the defendant." This instruction, the supreme court of 
Minnesota holds, was as favorable to the defendant as it was 
entitled to have it. Another charge to the jury was, in eflfect, that 
if they found from the evidence that the plaintiflf was not on the 
step of the car when it started, but that she attempted to board 
it after it was in motion, she could not recover; but if they found 
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that, while the car was still waiting for and receiving passengers, 
she then presented herself as an intending passenger, and gained 
a position on the lower step before the car was set in motion, and 
the conductor, in the exercise of ordinary care in the discharge 
of his duty, ought to have seen her in that position, they would 
find that she was a passenger on the car at the time of the acci- 
dent. This instruction the court holds was correct; for, it says, 
if a street car stops at a usual place for receiving passengers, and 
a person in the exercise of due care gets upon the steps or platform 
of the car for the purpose of taking passage while it is so waiting, 
he is to be regarded as a passenger. 



MISUSE OF TRANSFER TICKETS. 

Ex parte Lorenzen (Supreme Court of California, April 30, 1900). 
128 Cal. 431; 61 Pac. Rep. 68. 

Four of the five members of the court concurred in the decision; 
one justice, "while favoring many of the views of the majority, 
dissented from the conclusion." The main opinion is as follows: 

The petitioner was convicted of the violation of a penal ordi- 
nance in the city and county of San Francisco. He sued out this 
writ of habeas corpus, alleging that the ordinance under which he 
was convicted and sentenced is void. The ordinance in question is 
as follows: 

"Order No. 2992. Providing regulations in the operation of 
street railroads and prohibiting the issuance or delivery of transfers 
to passengers except upon or within the car from which the passen- 
ger is transferred. 

"The people of the city and county of San Francisco do ordain 
as follows: 

"i. Every person, firm and corporation operating street cars 
within the city and county of San Francisco that issue transfers 
to passengers to enable them to transfer to other cars operated by. 
the same or different owner, shall issue and deliver said transfers 
upon or within the car from which the passenger is transferred, 
and not elsewhere. 

"2. Every person, firm and corporation operating street car? 
within the city and county of San Francisco that receives transfers 
as fare from passengers shall take said transfers from the passen- 
gers who received the same within or upon the car to which the 
passengers are transferred, and not elsewhere. 

"3. No person, except a duly authorized conductor or agent of 
a person, firm or corporation operating a line of street railroad 
within the city and county of San Francisco, shall within said city 
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and county issue, deliver, give or sell, or offer to issue, deliver, give 
or sell, to any other person whatsoever, any transfer, transfer 
check or ticket, iss.ued or purporting to be issued by such person, 
firm or corporation so operating such line of street railroad, for 
passage on any street railroad car or line. 

"4. Every person, firm or corporation violating the provisions 
of this order shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine not exceeding five 
hundred dollars, or by imprisonment in the county jail not exceed- 
ing six months, or by both such fine and imprisonment." 

Lorenzen was charged with having given and disposed of a 
transfer in violation of section 3 of the ordinance. 

Against the validity of this ordinance it is urged that it violates 
the guaranty of personal liberty contained in the Constitution of 
the United States and of the State of California (Constitution 
United States, Amendment XIV., Sec. i; Constitution State of 
California, Article i, Sec. i); that it is an unconstitutional inter- 
ference with a right of private property; that it is arbitrary, 
oppressive and unreasonable; and, finally, that it is an illegal 
attempt to enforce the obligations or assumed obligations of 
private civil contracts by penal legislation. 

As to the nature of the "transfer," it is well recognized and 
admitted that the street railroads of the city and county of San 
Francisco have provided that passengers upon their cars who have 
paid the usual fare may receive transfers entitling them to leave 
the car at a certain designated point, and there within a limited 
time and without further payment of fare, but upon presentation 
and delivery of the transfer check, pursue their travels upon the 
connecting line. It is, then, a part of the passenger's contract 
with the company that he may thus transfer to and ride upon the 
connecting road. As conditions of this privilege, it is further 
a part of the contract that the passenger shall board the cars of 
the connecting line at a designated point, and within a time limit 
after the issuance to him of the transfer indicated by a punch mark 
upon its face, and that the transfer shall not be transferable or 
assignable to another, but, if used at all, shall be used by the 
person to whom it is issued. The paper slip or ticket designated 
a transfer, when in the hands of the passenger, thus serves a two- 
fold purpose. First, to the passenger as an evidence of his contract 
by which he is entitled to continue his journey upon the connecting 
road; and, second, to the company as a means of identification 
afforded to its conductors and servants by which, they may know 
that the passenger presenting the transfer is entitled to ride without 
further payment of fare. 
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Such being the nature of the contract between the company 
and its passenger, consideration may be paid to the objections 
raised against the validity of this ordinance. The power of the 
general legislature, acting within constitutional limitations to 
make penal an act theretofore indifferent, or even innocent, may 
not be doubted. People vs. West, io6 N. Y., 293. This, however, 
is not a statute of the general legislature, but a municipal by-law, 
and while it is true that article XL, section 11, of the Constitution 
of this State, expressly confers upon a city the power to make 
and enforce within its limits "all such local, police, sanitary and 
other regulations as are not in conflict with general laws," this 
language is not to be construed as enlarging the powers which 
municipalities theretofore enjoyed in these respects; but it is merely 
an express grant of a power which formerly they possessed by 
implication. People vs. Wiltshire, 96 Cal., 607. The ordinance in 
question, then, is to be scanned and judged like any other municipal 
ordinance. So judging it, regard is to be had to the end sought 
to be accomplished — whether that end be a reasonable one, and one 
within the powers of the municipality to accomplish; and regard 
is also to be had to the question whether the mode adopted to 
accomplish the end is itself reasonable or unreasonable. 

Street car companies are public utilities, which are almost neces- 
sities to our present mode of life. While in one aspect their owner- 
ship is private, and they are operated for private gain, in another 
they are servants of the people, and the law-making powers reserve 
and freely exercise the right to regulate and control them in their 
operations. It is upon the theory, and only upon the theory, that 
they may be operated for the public good that a franchise permit- 
ting their existence may be given; and the power to pass reason- 
able regulations for their operation and management is expressly 
granted by section 503 in our Civil Code. It is strictly within the 
power of the municipal authorities of the city, and properly within 
the exercise of their duties, to pass any reasonable regulations 
afifecting street car lines, to remedy a threatened or actual inter- 
ference with the comfort, convenience and general welfare of the 
traveling public. It is urged against this ordinance that it is an 
attempt by penal legislation to enforce a private civil contract; 
in other words, that it is an attempt to compel the passenger who 
has received his transfer to use it within the limits of his contract, 
and not to violate that contract by giving it to a person who may 
make improper use of it. Could it be perceived that this was the 
only purpose, or even the main purpose, of the ordinance in ques- 
tion, we should hfi. inclined to hold that the objection was fatal; 
but we cannot perceive that its main object or design was to 
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accomplish this result. Rather we think it clear that its primary 
object is to protect and advance the convenience and welfare of 
the traveling public. For if to the legislative mind an abuse of 
the transfer system has grown up, the inevitable result of such 
unrestricted abuse must be one of two things; either that transfers 
would be discontinued entirely, to the material injury of the com- 
munity, or the transfer system would be hedged and safeguarded 
by onerous conditions and requirements for the protection of the 
company, which would work great inconvenience to the passen- 
gers. It was certainly right for the supervisors, if they saw or 
anticipated the existence of such an evil, to destroy or avert it by 
proper legislation tending to correct the abuse, and it is no objec- 
tion to the validity of an ordinance designed for this' purpose that 
it may incidentally tend to prevent frauds and compel men honestly 
to abide by their contracts. It is concluded, therefore, upon this 
point that the purpose of the legislation to promote the con- 
venience and welfare of the traveling public in regulating the 
business of the street car companies of San Francisco in their 
dealings with their passengers, is legitimate and within the scope of 
the powers expressly granted to the municipal authorities. 

But are the means adopted to accomplish this end unreasonable 
or oppressive, or in violation of any constitutional rights of the 
citizen? It is here first insisted by petitioner that the transfer is.sued 
to him by the company is his property, and that an essential and 
inalienable right to the enjoyment of property is the right to sell, 
give it away, or otherwise dispose of it. This, however, is but 
partially true. A man may not be deprived of his property or of 
his property rights for any private considerations whatever, nor 
for considerations of public good, without compensation first made; 
but the legislature has the unquestioned right, and every day exer- 
cises it, of restricting the use to which private property may be 
put. As is said in Burdick vs. The People, 149 111., 600: "The 
franchises of railroads acting under charters or acts of incorporation 
are of a public nature so far as the safety, convenience and comfort 
of passengers are concerned. The reasonable regulations affecting 
the conduct of such public employments are fit subjects for legis- 
lative action. The law-making power may provide means for reme- 
dying such evils as in its opinion may exist in the management of 
these public agencies of transportation, and in doing so it may 
sometimes impose restrictions which are deemed to be necessary 
upon the use and enjoyment of property. A man is not deprived 
of his property unless it is taken away from him so that he is 
divested of his title and possession. To limit the use and enjoy- 
ment of property by legislative action is not to take it away from 
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the owner, when the property whose use and enjoyment are so 
limited is invested in a business affected with a public use, or used 
as an accessory in carrying on such business." But, aside from 
this, in the case of this ordinance it cannot be perceived that its 
terms limit or circumscribe any of the just and legal rights which 
a passenger receiving a transfer theretofore enjoyed. In receiving 
it he took it under the conditions above set forth. It was a part 
of his contract that, if used, he alone would use it, and if he sold it 
or assigned it, or gave it to another to the end that that other 
might use it, he clearly violated his contract, and put a fraud upon 
the company. A court will not hear with much patience one 
insisting upon his right to violate his contract and consummate a 
fraud. The ordinance in question, therefore, so far as the passenger 
is concerned, leaves him all the rights which theretofore he enjoyed 
under his contract, and interferes in no way with any legal or 
legitimate use which at any time he could have made of the transfer. 
At the most, so far as he is concerned, it has but made penal what 
before was illegal and against good morals. 

Finally, it is urged against the ordinance that by the generality 
of its terms it is unreasonable and oppressive; that every person 
who taking a transfer shall hand it to any one other rather than the 
person authorized to receive it, no matter how innocent the act may 
have been in fact or intent, is guilty of a misdemeanor. In illustra- 
tion of the position it is said that if the conductor should give to 
the father traveling with his family three or four transfers, and he 
in turn should hand them over to his wife and children, he would 
at once become amenable to the ordinance; that so, too, would be 
the passenger who handed his transfer to another upon the car to 
be delivered to the conductor; so, too, would the witness in court 
who gave the transfer to the judge for inspection, or the judge who 
in turn might deliver it to the clerk. To some of the objections 
thus presented answer may be made that the life of the transfer 
ends with the passage of the time indicated upon its face. It ceases 
then to be a transfer, to have any value at all other than that which 
may attach to it as a bit of paper. But for the more substantial 
objection that the ordinance by its terms would oppress and lead to 
the conviction of persons guilty of no fraudulent act, it is to be 
remembered that the letter of a penal statute is not of controlling 
force, and that the courts in construing such statutes, from very 
ancient times have sought for the essence and spirit of the law 
and decided in accordance with it, even against express language; 
and in so doing they have not found it necessary to overthrow 
the law, but have made it applicable to the class of persons or the 
kind of acts clearly contemplated within its scope. The rule was 
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thus early expressed in Bacon's Abridgment: "A statute ought 
sometimes to have such an equitable construction as is contrary 
to the letter." The oft-recited instance of the Bologna law, which 
enacted that whoever drew blood in the streets should be punished 
with the utmost severity, was wisely held not to apply to the 
barber who opened the veins of a sick man to aid in his cure. The 
statute of Edward II., declaring guilty of a felony any person who 
broke prison, was held upon consideration of the most ordinary 
common sense not to apply to one who did so to escape from a 
burning jail. The law declaring it a felony to lay hands upon a 
priest, by the same principles of common-sense reasoning, was held 
not to apply to one who did so by way of kindness or warning, 
but only to those who acted with illegal or improper intent. In 
U. S. vs. Kirby, 74 U. S. 482, the act provided: "That if any 
persons shall knowingly and willfully obstruct, or retard the pas- 
sage of the mail, or of any driver or carrier, etc. * * * for every 
such offense shall pay a fine not exceeding one thousand dollars." 
A mail carrier was arrested by a state officer on an indictment for 
murder. The act came within the letter of the law. Mr. Justice 
Field, delivering the opinion of the court, discusses the exemption 
of mail carriers from detention under civil process, but declares 
that they are liable to arrest and detention under criminal process 
for acts malum in se. Therefore, notwithstanding the fact the 
defendant had "knowingly and willfully" retarded the mail carrier, 
it is said: "When the acts which create the obstruction are in 
themselves unlawful, the intention to obstruct will be imputed to 
their author, although the attainment of other ends may have been 
the primary object. The statute has no reference to acts lawful 
in themselves, from the execution of which a temporary delay to 
the mail unavoidably follows. * * * AH laws should receive a 
sensible construction. General terms should be so limited in their 
application as not to lead to injustice or oppression or an absurd 
consequence. It will always be presumed that the legislature in- 
tended exceptions to its language which would avoid results of this 
character. The reason of the law in such cases should prevail over 
its letter." In Donnell vs. State, 2 Ind., 654, a statute prohibiting 
the retailing of spirituous liquors without license contained no 
exception in favor of a druggist selling for medicinal purposes. A 
druggist who had so sold liquor was discharged after conviction, 
as being clearly excepted from the intent, though not the letter of 
the law. In State vs. Clark, 29 N. J., 96, the statute made it a 
misdemeanor for any one to willfully open, break down, injure or 
destroy any fence. It was held not to apply to the destruction of 
a fence by one who was in its lawful possession, and it is said that 
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the literal import of the terms and phrases implied will be con- 
trolled by the objects which the act was designed to reach. In 
Holmes vs. Paris, 75 Me., 559, it is said: "It has been repeatedly 
asserted in both ancient and modern cases that judges may in some 
cases decide upon a statute even in direct contravention of it^ 
terms." In all of these cases the apparent defect of the statute is 
cured by making it apply according to its spirit to the act in its 
nature illegal or fraudulent. So here, notwithstanding the gener- 
ality of the language, no lawful or innocent use of the transfer 
would subject the passenger to the penalties of the ordinance. 

It is concluded, therefore, that the ordinance is valid and the 
prisoner is remanded. 



The dissenting opinion objects to the concluding portion of the 
main opinion and discusses the cases cited therein, the Bologna 
"blood-letting law" and others. The objection of the justice is 
that the decision injects the words "with intent that it shall be 
used by some other party" into section 3 of the ordinance, which 
the justice contends is inadmissible. ■ 



DETROIT MUNICIPAL OWNERSHIP ORDINANCE. 

Attorney General v. Pingree et al. (Supreme Court of Michigan, 
July 5, 1899.) 120 Mich. 550; 79 N. W. Rep. 814. 

Moore, J.: 

This is a proceeding brought to test the validity of an act entitled 
"An act to authorize the City of Detroit to construct, acquire, 
maintain and operate street railways, and to construct extensions 
thereof." The provisions of the act material to this discussion are 
as follows: 

"The people of the State of Michigan enact: 

Section i. That the common council of the city of Detroit, be, 
and is hereby authorized and empowered to appoint by resolution 
at any time within the next twenty years, three persons, electors 
and free holders of said city, who shall constitute a board of 
commissioners, to be known as the Detroit Street Railway Com- 
mission. One of said commissioners shall be appointed for the 
term of two years, one for a term of four years, and one for a term 
of six years. Their successors shall be persons of like qualifica- 
tions and shall be appointed by the common council on the nomi- 
nation of the mayor of said city at the expiration of said term for 
the term of six years. Vacancies shall be filled by appointment by 
the mayor, and persons so appointed shall hold office for the unex- 
pired term. All members of said commission shall hold their 
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offices, respectively, until their successors are appointed and quali- 
fied. Any person otherwise eligible may be appointed as aforesaid, 
notwithstanding he may hold other office, excepting that of alder- 
man. 

Sec. S. The said commission may in their discretion and upon 
such terms and conditions as they may deem advisable for the 
interests of said city acquire, by deed, lease or other satisfactory 
conveyance' from the company or companies owning the same to 
said city, any street railway or railways existing at the time of the 
passage of this act and lying wholly within or partly within and 
partly without said city, operated by the same company or com- 
panies, together with the property, assets, rights, privileges, etc., 
owned and used in connection with or pertaining to said railways, 
including rights to routes belonging to such company or companies 
upon which a railway shall not be in operation, and may operate 
and maintain said street railways so acquired, for the carriage of 
passengers and freight for hire. 

Sec. 6. Said commission may provide for the payment of rentals 
or other obligations and may provide for a sinking fund for the 
discharge of any liens upon any of the property acquired by them, 
and may pledge the earnings and receipts of said railways for these 
purposes, and may use the earning in operating and maintaining 
the same, and may use any surplus of earnings in acquiring any 
bond secured by lien upon the property so acquired, or may use 
such surplus in making needed extensions or betterments to said 
railways. Said commission shall have no power to incur any 
obligation on behalf of said city except such as shall be chargeable 
only upon the railways and property so acquired and the earnings 
and increments and extensions thereof. 

Sec. 7. The said commission shall manage, maintain and operate 
any street railway so acquired or extended, and may purchase 
from the revenue thereof all lands, tracks, cars, motors, dynamos, 
machinery, equipments, tools and furniture necessary and useful 
therefor to' be used in connection therewith, and may establish 
rates of fare for the carriage of passengers and freight, provided 
the rates of fare shall not exceed those now charged by the Detroit 
Citizens' Street Railway Co. In operating any railway so acquired, 
the commission may exercise such other general powers as are 
possessed or exercised by boards of directors of corporations 
organized under the laws of this state providing for incorporation 
of street railway companies. 

Sec. 8. After acquiring any railway or railways pursuant to 
section five hereof, said commission shall have the power to enter 
into agreements with any street railway company having a line of 
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Street railway, for or in relation to the exchange of tickets and 
transfers, and for the carriage of passengers, use of tracks or 
operation of cars, provided that such agreements shall not be 
inconsistent with or in violation of the terms of the conveyance or 
contract mentioned in section five hereof. 

Sec. II. All causes of action relating to or arising out of the 
owning, operating or control of any street railway constructed or 
acquired by said commission shall be prosecuted by or against 
said commission by the name herein designated, and said commis- 
sion shall carry into efifect, pay or discharge any order, degree or 
judgment, in any suit or proceedings to which it shall be a party, 
in like manner as if the same were prosecuted or defended by said 
city: Provided, that no action for negligent injury arising out of 
operation of said railway shall be maintained unless it be com- 
menced within one year from the time when the injury was 
received, nor unless notice shall be given in writing within thirty 
days from the time of such injury to the said commission, its secre- 
tary, or attorney, of the time, place and circumstances of such 
injury and of the nature thereof. 

Sec. 12. Nothing in this act shall be construed as granting any 
franchise to any of the existing street railway companies, or as 
extending the life of any existing franchise, or as implying any 
franchise rights in the case of reversion of the property to the 
grantors or their successors; and said commission is hereby ex- 
pressly prohibited from granting or extending the lite of any fran- 
chises under any of the powers conferred upon it by this act." 

After the passage of the act the common council at an adjourned 
special meeting appointed the defendants as members of the com- 
mission, and they at once entered into negotiations for the purchase 
of the various street railways in Detroit. 

The case is one of vast importance not only because of the 
magnitude of the interests involved, but also because the law pro- 
vides an entirely new departure in this country, in relation to the 
ownership and management of one of the most important interests 
in the business world. We are not favored with precedents which 
will aid us, because with all their zeal and ability, counsel have 
not yet been able to find where an undertaking just like this has 
been entered upon. We have, however, had the benefit not only 
of well prepared written briefs, but of such oral arguments as the 
learned counsel who have given the questions involved special 
thought and investigation, cared to make. We have endeavored tQ 
give the case such attention as its importance deserves. 

It is claimed on the part of the attorney-general the act is 
unconstitutional and void for the following among other reasons; 
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1. Because said act undertakes to confer upon the city of Detroit 
authority to engage in a work of internal improvement, contrary 
to the provisions of section 9 of article 14, of said constitution. 

2. Because said act undertakes to confer upon a municipal cor- 
poration powers which are neither local, legislative nor adminis- 
trative, contrary to the provisions of section 38, of article 4, of said 
constitution. 

3,. Because said act purports to give to said "Detroit Street 
Railway Commission" mentioned in said act, unlimited and unre- 
stricted power to contract debts for and loan the credit of said 
city of Detroit, contrary to the tenor and effect of section 13 of 
article 15 of said constitution, which provides that the legislature 
shall provide for the incorporation and organization of cities and 
villages, and shall restrict their powers of taxation, borrowing 
money, contracting debts and loaning their credit. 

4. Because the powers to contract and purchase sought to be 
conferred by said act upon said "Detroit Street Railway Commis- 
sion" cannot be either conferred upon or exercised by said com- 
mission, under said constitution. 

5. Because said act attempts to clothe said "Detroit Street Rail- 
way Commission" with legislative powers as to street railways and 
the operation and management of the same. 

6. Because said act is an unlawful interference with the rights 
of local self-government vested by said constitution in the citizens 
of said city, in that it undertakes to take out of the control of the 
Common Council and Board of Estimates of said city the several 
matters of purely local concern, above mentioned, and vest the 
same in the said "Detroit Street Railway Commission," which is 
a body of members of which hold their offices for long appointive 
terms, are a law unto themselves and are subordinate and respon- 
sible neither to said citizens nor to their representatives in any 
manner or form." 

Is the act contrary to section 9, article 14, of the constitution? 
The section reads as follows: "The state shall not be a party to 
or interested in any work of internal improvement nor engaged in 
carrying on any such work, except in the expenditure of grants, to 
the state, of land or other property." It is doubtless true, as 
argued by counsel, that the state legislature is given a general 
grant of legislative power, and that its power to legislate is subject 
only to such limitations as are imposed thereon, by the express 
or implied limitations contained in the constitution of the state or 
the constitution of the United States. 

To understand the force and efifect of the provisions of our con- 
stitution in relation to the attitude of the state toward internal 



316 STREET RAILWAY LAW. 

improvements, it may be well to consider the experience of other 
states, and of our own state prior to the adoption of our present 
constitution. 

The war of 1812 demonstrated the great need of a better system 
of intercommunication between the various portions of the country; 
the condition of the highways, both land and water, was such that 
troops and provisions could be moved but slowly and at great 
expense. This was also true of the products of the country. 

Succeeding the war of 1812, the state of New York entered upon 
the construction of the Erie canal. Its construction was doubtless 
of great benefit to the agricultural and commercial interests of the 
state, and especially to the city of New York. Other states were 
prompted to follow the lead of New York and projected the dig- 
ging of canals, the improvement of waterways and the construction 
of railroads. Nearly all the state constitutions adopted between 
1830 and 1850, either gave the legislature permission or made it 
mandatory to "encourage internal improvements within the state." 
Many enterprises of this character were entered upon, which were 
ill-advised; so many of them were undertaken, many of the states 
incurred obligations they were unable to meet. The rate of interest 
in these new countries was much higher than capital commanded 
in Europe. Money from there after 1830 was furnished almost 
without limit to be invested in the various projects devised by the 
several states. The state debts ^increased from thirteen millions 
in 1830, to one hundred millions in 1838. After the financial crisis 
of 1837 came, foreign capitalists who sought to draw out this money, 
were unable to do so. An efifort to collect these obligations proved 
abortive. Upon one pretext or another, many of the states repu- 
diated their debts made for internal improvements. The states 
most disastrously affected were Maryland, Pennsylvania, Indiana. 
Illinois, Louisiana, Mississippi and our own state. 2 Cyclopedia 
of Political Science, 571. 

For the period between 1835 until the financial panic of 1837 
occurred, the state of Michigan had a wonderful growth. The 
opening of the Erie canal, and the facilities for travel furnished 
by the great lakes, made it comparatively easy for the residents 
of New York, New Jersey and New England who were seeking 
to better their condition to reach our borders. The climate was 
good and the soil was fertile. The example of New York in coht 
structing works of internal improvement was thought worthy of 
imitation. The constitution adopted, upon the admission of the 
state into the Union, provided "internal improvements shall be 
encouraged by the government of this state; and it shall be the 
duty of the legislature as soon as may be to make provisions by 
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law for ascertaining the proper objects of improvements in relation 
to roads, canals and navigable waters, and it shall also be their 
duty to provide by law for an equal, systematic and economical 
application of the funds which may be appropriated to those 
objects." The governor of the new state in a message to the legis- 
lature called its attention to its duty under the constitutional pro-' 
vision. The legislature was not slow to respond. A canal was. 
projected from Mount Clemens to the mouth of the Kalamazoo 
river, and one around the Falls of St. Mary. A number of state 
railroads were surveyed and their construction entered upon. To 
meet the expense the governor was authorized to borrow upon 
state bonds, issued for the purpose, five million two hundred thou- 
sand dollars. These bonds were all negotiated, though owing to 
the failure of one of the companies and one of the banks which 
undertook to negotiate them, the amount for which they were 
negotiated never found its way into the state treasury. It became 
evident the amount of the loan would not begin to complete the 
internal improvements already begun. Then came the financial 
panic; bankruptcy and financial ruin were upon every hand. The 
state, at a great sacrifice of its property, made an arrangement with 
its creditors, which left its credit good, but left it badly in debt. 

Cooky's History of Mich. 279. 

Campbell's History of Mich. 495. 

As the result of this experience, the state had the canal at the 
St. Mary's river, which was afterVards taken over by the federal 
government, and is now one of the most important improvements 
upon the great lakes; a short section of a canal which has never 
been of any use except to furnish water power to private parties, 
and some uncompleted railroads which the people were glad enough 
to have sold to private corporations. Justice Cooley states the 
situation in detail: Cooley's History of Mich. 289. 

"The vvorks of internal improvement still remained on the hands 
of the state, and in the day of its poverty and trial they were con- 
tinually calling upon a depleted treasury for money to keep them 
in progress. But now that the great bubble of speculation and 
inflation was burst, it became plain to the comprehension of the 
dullest that some of the state's projects were wild and chimerical, 
and they were abandoned altogether. Such was the case with 
the projected canal from Mount Clemens to the mouth of the Kala- 
mazoo river, which it is now seen would be worthless, if con- 
structed. The only works of much promise were the central and 
southern of the three railroads, which were now very well under 
way. But doubts were arising in the minds of the people, whether 
the state had been wise in undertaking the construction and man- 
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agement even of these; whether it was possible for the state to 
do either the one or the other with the same prudence and economy 
as could private owners. 

"These doubts soon matured into a settled conviction that the 
management of railroads was in its nature essentially a private 
business, and ought to be in the hands of individuals. By common 
consent it came to be considered that the state in entering upon 
these works had made a serious mistake; and the legislature in 
an act for funding the loan bonds, invited proposals from state 
creditors for the purchase of the state railroads. The times were 
not then propitious; but in 1846 the Central and Southern Rail- 
roads, so far as they were then constructed, were sold by the 
state, to corporations which had been chartered for the purpose 
of purchasing. The aggregate price was two millions and a half, 
a sum very much below what had been their cost to the state. 
But the people felt the roads were well oflf their hands, and as has 
been said by one familiar with the whole history, 'Here virtually 
ceased to exist all our works of internal improvement. Nothing 
but the debris of our airy castles remained; and that only to plague 
our recollections.' The two great railroads when taken up by 
corporations went rapidly forward to completion; and they soon 
became great national highways, whose utility to the state was 
quite equal to the highest expectations ever formed concerning 
them. 

"Having all their bitter experience with internal improvements 
fresh in mind, when they formed a new constitution, in 1850, the 
people resolved to put it out of the power of the legislature again 
to involve them in extravagant projects. And here we reach an- 
other landmark, significant in itself, but especially notable when 
contrasted with the provision respecting internal improvements 
which has already been quoted from the constitution of 1835. In 
1850 the people deemed it necessary to prohibit what in 183S they 
commended; and they now provided that the state shall not sub- 
scribe to or be interested in the stock of any company, association 
or corporation, and also that the state shall not be a party to or 
interested in any work of internal improvement, nor engaged in 
carrying on any such work except in the expenditure of grants to 
the state of land or other property. These were very positive 
provisions; and by adopting them the people believed they had 
rendered it impossible that projects of doubtful wisdom and utility, 
should be engaged in at the public cost. 

"But diseases in the body politic, like those in the human system, 
are likely to take on new forms from time to time, and they are 
not to be exorcised by words, or kept ofif by constitutional inhibi- 
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tions. The mania for internal improvements at the cost of the 
public when it returned fifteen years later under the administration 
of Gov. Crapp took on the form of aid to railroad corporations 
by the several municipal bodies of the state. Such aid was being 
given in other states, and railroads as a consequence were being 
constructed with a rapidity never paralleled. Michigan was lagging 
behind the rest of the country; why should not this be so? Every 
town which should subscribe to the stock of a railroad would 
immediately receive a full return in the enhanced value of its 
landed property, and would have the stock besides. This was 
what was commonly said and commonly believed; and the legis- 
latures, well reflecting the common desire, passed a general law 
under which townships and cities were to be permitted to vote 
aid to railroads. The railroads, under another general law, might 
be laid out anywhere by the projectors at pleasure, so that 
monopoly in these public conveniences seemed to be effectually 
provided against. The governor vetoed the railway aid act, but 
the legislature passed it over his veto. The business of voting 
aid to railroads was soon active, and the most visionary scheme 
was found as likely to receive aid as any other, perhaps more so, 
for more work would be done for it. Nothing is so easy as to 
build railroads if it can be accomplished by dropping votes into 
a box. Only fossils and croakers will disturb the public mind by 
reminders that the sums voted must at some time be paid, and 
that the roads when built may pay nothing towards them. The 
state in detail, by its corporations, was fast plunging into indebted- 
ness, which had already reached an aggregate of several millions, 
when the process was arrested by a decision of the state Supreme 
Court that the act under which the voting had taken place was 
unconstitutional. 

"The decision was a bitter disappointment to many, and the public 
clamor for a time was loud and earnest; but a movement to obtain 
an amendment to the constitution which would permit such munici- 
pal aid to railroads was unsuccessful, and the excitement soon 
died out. The people had taken the 'sober second thought,' and 
had become convinced that municipal corporations in their power 
to contract debts or to expend public money should be confined 
closely to proper municipal purposes. And this conclusion may 
be taken as a third conspicuous landmark in the history of internal 
improvements in Michigan." 

The cases referred to by Justice Cooley were. People vs. Salem, 
20 Mich. 487; Bay City vs. State Treasurer and Thomas vs. Port 
Huron, 27 Mich. 320. 

We think it may fairly be said of the case of People vs. Salem, 
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the opinion was rendered upon the ground that the tax proposed 
would be levied for a private rather than a public purpose. This, 
however, cannot be said of the case of Bay City vs. State Treasurer. 
In the last named case it is held the construction of the railroad 
was an internal imprbvement within the meaning of the constitu- 
tion, and that what the state could not do, it could not authorize 
the townships and cities to do. The language of the opinion is 
not susceptible of any other construction. It is very clear from 
what has been quoted from the history of Michigan, written by 
Judge Cooley and published in 1885, that he so construed the deci- 
sions cited. The language of the opinion is as follows: 

"Our state had, once before, a bit of experience of the evils of 
the government connecting itself with works of internal improve- 
ment. In a time of inflation and imagined prosperity, the state 
had contracted a large debt for the construction of a system of 
railroads, and the people were oppressed with heavy taxation in 
consequence. Moreover, for a portion of this debt they had not 
received what they had bargained for, and they did not recognize 
their legal or moral obligation to pay it. The good name and 
fame of the state suffered in consequence. The result of it all was 
that a settled conviction fastened itself upon the minds of our 
people that works of internal improvement should be private enter- 
prises; that it was not within the proper province of government 
to connect itself with their construction or management, and that 
an imperative state policy demanded that no more burdens should 
be imposed upon the people, by state authority, for any such pur- 
pose. Under this convictio.n they incorporated in the constitution 
of 1850, under the significant title of 'Finance and Taxation,' several 
provisions expressly prohibiting the state from being a party to 
or engaged in carrying on any work of internal improvement, or. 
engaged in carrying on any such work, except in the expenditure 
of grants made to it; and also from subscribing to, or being inter- 
ested in, the stock of any company, association or corporation, or 
loaning its credit in aid of any person, association or corporation. 
Article 14, sections 9, 8 and 7. 

"All these provisions were incorporated by the people in the 
constitution as precautions as against injudicious action by them- 
selves, if in another time of inflation and excitement they should 
be tempted to incur the like burdensome taxation in order to 
accomplish public improvements, in case they were not content 
to wait the result of private enterprise. The people meant to erect 
such efifectual barriers that if the temptation should return, the 
means of inflicting the like injury upon the credit, reputation and 
prosperity of the state should not be within the reach of the 
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authorities. They believed these clauses of the constitution ac- 
complished this purpose perfectly; and none of its provisions had 
more influence in recommending that instrument to the hearty 
good will of the people." 

The doctrine of these cases was again affirmed in Thomas vs. 
Port Huron, 27 Mich. 320. These cases all hold that what the 
state cannot do itself, cannot be done through the aid of inferior 
municipalities. 

Counsel urge that the doctrine announced in People vs. Salem; 
Bay City vs. the State Treasurer and Thomas vs. Port Huron, was 
never accepted as correct by the profession in this state, and is 
contrary to the decision of other courts. If we understand the 
logic of the argument, it is, that those cases should be overruled. 
We have had occasion recently to consider a contention of like 
character and supposed we had so clearly expressed ourselves, that 
the doctrine of those cases could no longer be questioned. We do 
not deem it necessary to repeat what was said upon that subject in 
Dodge vs. Circuit Judge, 76 N. W. Rep. 315. 

Counsel suggest it is as competent to authorize the city to own 
and operate a street railway as to acquire and maintain a public 
park, water works, a lighting plant or a fire department, or to 
construct drains or construct sewers. It may be somewhat diffi- 
cult to draw the line as to what a municipality may properly do 
and what it may not do, but all the things above mentioned are 
authorized and defended because it is a proper exercise of the 
police power. An adequate supply of water is needed for protec- 
tion against fire. Fourth edition Dillon Municipal Corporations, 
sections 144, 146. 

There can be no matter of higher public concern to any city 
than the supply of pure and wholesome water for all useful pur- 
poses and as population becomes more and more compact and cities 
grow, the ability of the individual member of the municipal corpo- 
ration to supply his individual wants in that direction constantly 
diminishes and in all larger places it becomes a matter of absolute 
public necessity that the city itself should directly or indirectly 
provide the supply. Nothing so affects the health of the com- 
munity as the character of its water supply. Prentise on Police 
Powers, 303. 

Drains and sewers and. parks are all needed in the interest of 
public health; 2 Dillon Munic. Corp. 4th ed., Sec. 598; Kinne vs. 
Bare, 68 Mich. 625; Prentise on Police Power, 56, 131, 242. Lighted 
streets tend to the prevention of crime. Police powers have their 
origin in the law of necessity; Prentise Police Power, 4. The 
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exercise of these powers has little in common with what is sought 
to be done here. 

It is urged "that the internal improvements contemplated by the 
constitution must be of sufficient magnitude as to concern the 
people of the state. Citing Sparrow vs. Commissioner, 56 Mich. 
575, and that street railways are mere local improvements, or a 
strictly local interest not known at the time the constitution was 
framed, and are not such improvements as are contemplated by 
the phrase, internal improvements, citing Street Railway Company 
vs. Detroit, Federal R., 646, Railway Co. vs. Mills, 85 Mich. 634. 

It is not claimed these cases are directly in point, but that some 
statements contained therein lead to the conclusions just stated. 
The questions involved in this case were not at issue in the cases 
cited, and the opinions do not tend, in our judgment, to support 
the contention of counsel. We shall have occasion later to con- 
sider whether the improvements are of sufficient magnitude to be 
deemed internal improvements. 

It is said if the theory of the attorney-general is sound, the city, 
of Detroit cannot construct a macadamized road, or pave a street, 
or build a sewer. It is a complete reply to this suggestion to call 
attention to the fact that by sections 23 and 38 of article 4 and 
section 1 of article 11, the constitution has given to townships the 
control of highways, and to the cities and villages the control of the 
streets, for all purposes germane to their use. 

It is said that while steam railroads are in a sense public high- 
ways, in another and legal sense they are not public highways, but 
that street railways are in every proper sense, public improve- 
ments within the meaning of our constitution. Our attention is 
called to the case of the Sun Printing & Publising Association 
vs. Mayor, etc., N. E. R., 503, as sustaining this contention. It 
is true that case holds that it is within the legislative power to 
authorize the city to construct a street railway under the streets 
of New York, and when constructed to lease it for not less than 
thirty-five nor more than fifty years, at a rental not less than the 
interest paid by the city for the construction, and one per cent 
in addition. The writer of the prevailing opinion stated the case 
was not free from difficulty, and the court considered the case, 
"hoping to reach a result that will afford necessary relief to the 
city and at the same time preserve the general policy of our system 
of government." It appears in that case that pursuant to the 
provision of the act the commissioners entered upon their duties 
and located a road to be built under the streets, through the main 
portions of the city, and then tried to induce private capitalists 
to undertake its construction. No private capitalists were willing 
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to undertake the construction of the road, and it was undertaken 
by the commissioners for the city. 

In the course of the discussion reference was made to certain 
cases decided by the Ohio court, and this language is used: "We 
do not understand that the views above expressed are in conflict 
with the Ohio cases. In that state the constitution does not limit 
municipal expenditures to 'a city purpose.' We do not, however, 
wish to be understood as approving of those cases especially in so 
far as they sustain the right of a city to construct a railroad mainly 
outside of its own territory and state." In conclusion the opinion 
is as follows: 

"Our government was established by the people for their own 
protection and welfare. Their policy was to foster and protect 
individual industry and enterprise. To such policy we owe our 
advancement as a nation, and to such we may look for our future 
prosperity. The constitution should be construed with reference 
to this general policy, and ordinarily railroads should be con- 
structed and operated by private capital. The situation, however, 
in the city of New York, is most peculiar. A long, narrow island 
lies between two rivers, so narrow in places that there are prac- 
tically but two or three streets through which the masses must 
reach its business center. The population of the city during the 
last half century has increased from three hundred thousand to 
over a million and a half of people. The travel upon its existing 
railroads during the last twenty years has increased from one hun- 
dred and fifty-million in 1874 to upwards of four hundred and forty- 
eight million in 1894. It was conceded upon the argument that 
the crowded and congested condition of the travel upon the streets 
in the city renders the proposed structure necessary. These con- 
siderations have induced us to give to the provisions of the act a 
most liberal construction. The commissioners located the road, 
and tried to induce private capital to construct and operate it. 
In this they have failed and the situation is such that the city must 
itself construct the road or go without it. Here we have a de- 
mand for a great public highway, which private enterprise and 
capital will not construct. It is necessary for the welfare of the 
people, and is required by them. It is public in character and is 
authorized by the legislature. Our conclusion is, that under the 
circumstances and situation here presented, the proposed road may 
properly be held to be 'for a city purpose,' and that the acts are 
not in contravention of the provisions of the constitution." 

The doctrine stated in the Ohio case cited Walker vs. Cincinnati, 
21 Ohio S. 14, is contrary to the holdings of this court, as has 
already been shown, and cannot be reconciled with the later cases 
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of Taylor vs. Commissioners, 23 Ohio St. 22; Wyscaver vs. Atkin- 
son, 37 Ohio St. 80, and Counterman vs. Dublin, 38 Ohio St. 515. 
It is evident the conclusion reached in the prevailing opinion is 
based upon the ground that because of the crowded condition of 
the city and its peculiar shape, the improvement was a necessary 
one and that as private capital and enterprise would not enter 
upon its construction, it was lawful to authorize the city to do so. 
None of the conditions existing in New York justifying the city, 
if it was justified in entering upon the construction of the road,, 
exist in Detroit. The city is already well supplied with means 
of transit, and if abuses exist in the management, the authorities 
have ample power to correct them. The dissenting opinion in this 
case is more in harmony with the law in this state than is the pre- 
vaiHng opinion. 

We are not entirely without light in relation to what constitutes 
an internal improvement within the meaning of the constitution. 
We have already seen that steam railroads come within the cate- 
gory. In the case of Ryerson vs. Utley, 16 Mich., 270, it was held 
that an attempt to improve the navigation of the Muskegon River 
by removing therefrom sand flats, came within the constitutional in- 
hibition. In Hubbard vs. Springwell, 25 id. 152, it is said that a 
macadamized road is a work of internal improvement. "The short- 
ness of the road does not change its character. The restriction is 
not against great works, but against all works of that kind, and the 
case comes within the language and intent of the prohibition." The 
court held that work of that character, must be done by the local 
authorities because under the constitution they had been entrusted 
as we have already stated, with the care of the highways. In An- 
derson vs. Hill, 54 Mich., 477, it is held that a township cannot be 
authorized to vote money to aid in deepening or straightening the 
,Dowagiac River, because it is an internal improvement. The court 
said "that the straightening or otherwise deepening the channel of 
Dowagiac River, in Van Buren County expresses a work of internal 
improvement, needs no argument." * * * * jf tjjg legislature 
has the authority to pass a law permitting the majority of the legal 
voters of a particular township to impose a tax to aid the state 
in the work of an internal improvement, it has the authority to 
impose such by direct enactment, without the intermediate step of 
a vote of the people and against their wish, and the rule is well set- 
tled if it has not the power to impose such tax directly, it cannot 
authorize the imposition of the tax indirectly through a vote of the 
municipality or people." 

In Sparrow vs. Com. of Land Office, 56 Mich., 567, it was held 
that straightening and opening the channel of Cedar River was an 
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internal improvement, though the decision was put upon another 
ground. Justice Campbell used this language: "There can be no 
doubt of its being a work of internal improvement. That phase is 
as broad as language can make it. It can make no difference for 
what direct or indirect purpose of public utility an improvement is 
made so long as it comes within such definition, and it can make 
no legal difference over how much of the state it passes. All works 
of convenience, whether for travel, drainage or irrigation, are sim- 
ilar in their nature when small and large, and works for all of these 
purposes have been made of all dimensions, and for large and small 
districts. It is impossible to draw any line of magnitude. Any such 
work that is deemed important enough for the state to construct 
is within the rule, and if not built in the permitted way is within the 
prohibition." Justice Champlin agreed with this statement, while 
Justice Cooley said he did not intend to question the correctness 
of the decision in Ryerson vs. Utley and Hubbard vs. Springwells. 
In Wilcox vs. Paddock, 65 Mich., 23, it is held that the straighten- 
ing and deepening of Maple River is an internal improvement 
within the meaning of the constitution. The constitution of Minne- 
sota has a provision that "the state shall never contract any debts 
for works of internal improvement or be a party in carrying on 
such works." A bill was passed providing for a board of railway 
and warehouse commissioners, who were authorized to erect a 
state warehouse or elevator at Duluth, for public storage of grain. 
This was held to come within the constitutional inhibition and the 
learned judge enters upon an extended discussion of what consti- 
tutes internal improvements and the authorities relating thereto. 
It is too long to insert here. This language is used in the opinion: 
"The time was when the policy was to cohfine the functions of gov- 
ernment to the limits strictly necessary to secure the enjoyment 
of life, liberty and property. The old Jeflfersoniari maxim was that 
the country is governed the best which is governed the least." 

At present the tendency is all the other way and towards socialism 
and paternalism in government. This tendency is perhaps to some 
extent natural as well as inevitable as population becomes more 
complex in its relations. The wisdom of such a policy is not for 
the courts. The people are supreme and if they wish to adopt such 
a change in the theory of the government, it is their right to do so. 
But in order to do it, they must amend the constitution of the state. 
The present constitution is not framed on any such lines. 

When the reasons arose for placing in the constitution the pro- 
visions in relation to internal improvements, judged from our stand- 
point, the railroads were imperfect, their passenger cars were not 
much heavier than the large stage coaches and would carry from 
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eighteen to twenty-four passengers. In many instances the rails 
were flat bars of iron, less than an inch thick, laid upon rails of 
wood and kept in place by spikes. The roadbeds were not well 
graded nor heavily ballasted; the locomotives weighed from two to 
six or seven tons. Cars were passed over the steeper grades by 
counter weights of box cars, weighted with stone, which balanced 
them like window weights balance window sash. As there were no 
long railways, there was no freighting, except light articles, for any 
considerable distance. The rolling stock was cheap and scanty; 
great weight and great speed would have destroyed the tracks. The 
entire cost of building what is known as the Michigan Central road 
to Marshall was about $2,000,000, and it is probable the value of all 
internal improvements entered upon by the state was less than 
$5,000,000. 

Campbell's History of Michigan, 484. 

The pleadings show that the various street railway companies 
own and operate in Detroit one hundred and forty-one miles of 
street railways which the defendants propose to take over; if the 
tracks inside the car barns and abandoned tracks be added, Che 
single track mileage is about 179 miles. There is a bonded debt 
upon these roads of upwards of $10,000,000, and their property is re- 
garded as worth between $5,000,000 and $17,000,000. It is currently 
reported the commission propose to pay upwards of $16,000,000 for 
this property, besides assuming its indebtedness. By virtue of agree- 
ments made between these companies, there are run on their lines 
in Detroit, cars owned by other companies, which start from Pon- 
tiac, Oakland Co.; Mt. Clemens, in Macomb Co.; Ann Arbor, in 
Washtenaw Co., and the city of Wyandotte, in Wayne Co. The 
tracks inside the car barns and abandoned tracks be added, the 
cars of the outside roads will accommodate fifty to seventy-five pas- 
sengers each, are of great size and run at frequent intervals. It 
is a matter of common knowledge that over some of these lines, 
cars marked "special" are now run at frequent intervals carrying 
freight. An electric road is now projected from Ann Arbor to 
Lansing, and from other of the lines now reaching Detroit to 
various points in the interior of the state. This method of transit 
or some improvement thereon is yet in its infancy. It does not 
require one with the ken of a prophet to see that in the near future 
the villages and cities of the state will be connected with a network 
of methods of rapid transit. 

By the terms of the bill, section 5, "The said commission may in 
their discretion, and upon such terms and conditions as they may 
deem advisable for the interest of said city, acquire by deed, lease, 
or other satisfactory conveyance from the company or companies 
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holding the same to said city any street railway or railways existing 
at the time of the passage of this act, and lying wholly within or 
partly without said city, operated by the same company or com- 
panies, together with the property, assets, routes, privileges, etc., 
owned and used in connection with or pertaining to said railway, 
including rights to routes belonging to such company or com- 
panies upon which a railway shall be in operation, and may operate 
and maintain the said street railways so acquired for the carriage 
of passengers and freight for hire." 

Another section provides that after acquiring any railway pur- 
suant to section S, the "commission shall have the power to enter 
into agreements with any street railway company having a line of 
street railway for or in relation to the exchange of tickets and 
transfers and for the carriage of passengers, use of tracks or opera- 
tion of cars," provided such agreement shall not be contrary to the 
provisions of section 5. 

It is stated in the briefs of one of the counsel for defendants that 
during the past year the railways of Detroit carried forty-five mil- 
lions of passengers. The state roads of 1850, crude as they were, 
provided improved methods of moving passengers and freight 
over what had before been in vogue. The electric roads of 1899 are 
still greater improvements for the same purpose. The rails used 
by the electric railway are much heavier, and more substantial. 
The track is much more substantial than those used prior to 1850. 
The cars will accommodate three or four times as many people. 
The transit is much more rapid. 

The entire cost of all the improvements entered upon by the state 
would not amount to one-half the amount which the record dis- 
closes the commissioners expect to pay for the property they intend 
to take. 

To say the system of railroads as it existed in 1850 constituted 
internal improvements within the meaning of the constitution, and 
that the system of roads existing in Detroit, which are to be taken 
over by the commission, and the lines leading thereto with which 
said commission is allowed to make agreements for deeds, leases 
and in relation to the exchange of tickets and transfers, is not a 
system of internal improvements within the meaning of the consti- 
tution, is to deny to words in common use their ordinary and ac- 
cepted meaning. If the legislature may authorize the city of De- 
troit to enter into the proposed arrangement, it may authorize 
any other municipality to do so, and by concert of action, between 
the various municipalities, they may cover the state with means 
of rapid transit, owned and operated by the municipalities. This 
would enable the state to do so by means of agencies called into 
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being by itself, what it cannot itself do, and what the constitution 
forbids it doing. 

It is said that the constitution was adopted a long while ago, and 
this is a gigantic age in which enterprises are being formed on a 
scale so vast as to be almost beyond comprehension, and the con- 
stitution ought to be given a construction in keeping with the spirit 
of the age. This argument is more properly addressed to the 
people than to the courts. Constitutions do not change as public 
opinion changes. Their provisions do not mean one thing one day 
and another another day. The written constitution is the most 
solemn declaration of the people in relation to the powers of state. 
It was drawn by their representatives selected especially for that 
purpose; it had their approval at the polls. Every officer of every 
kind in the state is required to take an oath to support it, before he 
can enter upon the duties of his office. It is not a pleasant duty to 
declare that a law passed by the legislature and approved by the 
governor is not valid. When such a law is enacted courts cannot 
for a moment hesitate in performing that duty, disagreeable as it 
is. The provisions of the constitution involved in this controversy 
have been in existence for nearly half a century. As we have al- 
ready shown, they were construed along the lines of this decision 
nearly thirty years ago. The people of the state have not indicated 
in the way provided by the organic law any dissatisfaction with 
these provisions. The courts cannot substitute their judgment of 
what the constitution ought to be for what the people have made 
it. Its provisions must remain and control until the people see 
fit to change them in the way provided by the constitution itself. 

McPherson vs. Secretary of State, 92 Mich. 377. 

It is not necessary to discuss the very serious question whether 
a commission could be authorized to buy from five to eighteen mil- 
lion dollars' worth of property and subject the city of Detroit to the 
liability growing out of the operation of upwards of one hundred 
miles of electric street railways without giving the citizens and 
taxpayers an opportunity to say v/hether they wanted to purchase 
and operate such a business or not; nor is it necessary to discuss 
the other questions raised by counsel, for if we are right in our con- 
clusion that the law is unconstitutional, this disposes of the case. 

We were asked by one of the counsel in his oral argument what- 
ever our decision in this case might be to decide the question 
whether the city under any circumstances may build or buy lines of 
street railway in its streets all lying within the city limits and lease 
them upon such terms as the city authorities shall deem to be for 
the best interests of the citizens. It is not necessary to pass upon 
the question just stated in order to dispose of this case. The law 
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under consideration involves much more than the simple question 
of municipal ownership of the tracks within the corporate limits, 
and in the decision of the case before us we do not deem it wise to 
express any opinion upon any question other than the one before 
us. It will be soon enough to pass upon the other question when 
it is necessarily before the court, and when the court can have 
the benefit of the conditions and surroundings then existing. 

We think the law unconstitutional, that there is no such office as 
the "Detroit Street Railway Commission," and that defendants 
have no title thereto, and that judgment of ouster be entered. 

The other justices concurred. 



MILWAUKEE 4-CENT FARE ORDINANCE. 

Milwaukee Electric Railway & Light Co. v. City of Milwaukee. 

Central Trust Co. of New York v. City of Milwaukee. (U. S. 

Circuit Court, E. D. Wisconsin.) May 31, 1898. 87 Fed. Rep. 

577- 

The Milwaukee Electric Railway & Light Co. and the Central 
Trust Co., of New York, as trustee of the railway company's 
mortgage, filed bills in the Circuit Court of the United States for 
the Eastern District of Wisconsin, for the purpose of determining 
the validity of the so-called 4-cent fare ordinance of the city ot 
Milwaukee, and praying for an injunction against the enforcement 
of the provisions of said ordinance on the ground that the ordi- 
nance was unreasonable, in that it would deprive the railway 
company of the right to charge S cents per passenger for a con- 
tinuous ride upon its cars, and also upon the ground, as more 
particularly set forth in the bill of the trust company, that the 
city of Milwaukee did not have the power under its charter to 
pass an ordinance regulating the fares of street railways in the 
city of Milwaukee. 

A preliminary injunction was obtained upon the filing of the 
bills, which was continued during the pendency of the action. 
Testimony was taken and the cause submitted on final hearing in 
April, 1898. 

The cause was submitted after argument on final hearing to 
Hon. William H. Seaman, United States district judge for the 
eastern district of Wisconsin, sitting at circuit, who rendered the 
following opinion: 

The main controversy in each of these actions is whether the 
ordinance of June 11, 1896, unreasonably fixes rates of fare which 
would deprive the complainant of its property without due pro- 
cess of law, and thus violates the fourteenth amendment to the 



330 STREET RAILWAY LAW. 

constitution of the United States. A further question is raised 
by the bill filed on behalf of the bondholders, and is pressed 
by argument in support of both bills, whether the municipality 
had power to regulate rates beyond the provisions contained in 
the several franchises which are vested in the complainant street 
car company limiting only to a S-cent fare. Both contentions 
are of serious import, involving on the one hand consideration of 
the rights of the community in respect of a great public utility 
and interference with acts of municipal control, which are pre- 
sumptively inviolable, and on the other hand affecting the preser- 
vation of private rights of property where investment has been 
made in a great undertaking of public nature on the faith of 
existing and probable conditions, and where, by reason of its 
nature, there can be no withholding of operation by the com- 
pany, even if unremunerative (.Ames v. U. P. R. R. Co., 64 Fed. 
Rep., 165, 177; Wright v. Milwaukee Electric R. & L. Co., 95 
Wis., 29, 36). 

Further investigation has confirmed the impressions stated at 
the hearing that the constitutional question was so clearly pre- 
sented by the pleading and testimony, and was so distinctly of 
federal cognizance, that it should be first considered. Certain 
rules to interpret and apply the limitations of the constitution 
in this class of cases are well settled by decisions of the supreme 
court. If the state of facts shown by the evidence clearly estab- 
lishes a case of impairment within these rules, it will be unneces- 
sary to pass upon the complicated question of general power, as 
one of first instance, calling for the interpretation of various 
statutes and ordinances. 

The ordinance under consideration provides that tickets shall 
be sold, good for one fare, including one transfer, "in packages 
of six for 25 cents, and 25 for the sum of one dollar," thus making 
a reduction of the regular s-cent rate to all who so purchase 
tickets. Assuming, therefore, without so deciding, that the general 
power to fix and regulate the terms and rates to be charged sub- 
sists in the municipality — namely, that by delegation it became 
vested with, and still retains, the full extent of legislative power 
undoubtedly possessed by the state — there can be no inquiry here 
as to the wisdom or good policy of exercising the power so dele- 
gated, that being a matter of municipal discretion, over which the 
courts have no right of supervision or review. Nor is it open 
to inquiry in this case whether there is a public demand or need 
for the enactment, or whether it is just and reasonable in all its 
provisions, except for the single purpose of ascertaining its 
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infringement of rights which are guaranteed to the complainant 
by the constitution. 

Upon this record it must be taken as true that enforcement of 
the ordinance would operate to reduce materially the net revenues 
of the street car company. There is eflort on the part of the 
defendant to show that the probable increase of passengers 
through the method of commutation tickets would make up for 
the reduction in rate, but no reliable basis is furnished and the 
argument is too speculative for acceptance; whilst on the part of 
the complainant the testimony is founded upon practical and varied 
experience, and clearly shows it to be improbable that any increase 
in travel would yield receipts over and above the additional ex- 
pense necessarily entailed to offset the decrease in gross receipts 
appearing prima facie from the reductions in fares. The claims 
are that a loss of income would result of "somewhere between 
10 and IS per cent of the gross earnings," and estimates are pre- 
sented by several witnesses of a net loss ranging from $87,000 to 
$140,000 per annum. It is sufficient for the present consideration 
that the ordinance must be regarded as a measure which reduces 
the rates of fare materially and consequently would impair mate- 
rially the net revenue produced by the property, and no analysis 
of the testimony upon that point is necessary; nor is any attempt 
required to state, even approximately, the amount of loss. 

The law which must govern when the facts are determined is 
concisely and pertinently stated in the opinion by Mr. Justice 
Harlan, speaking for the supreme court in Smyth v. Ames, 18 
Sup. Ct., 418, 426, as follows: 

"In view of the adjudications these principles must be regarded 
as settled: 

"i. A railroad corporation is a person within the meaning of 
the fourteenth amendment,- declaring that no state shall deprive 
any person of property without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the laws. 

"2. A state enactment, or regulations made under the authority 
of a state enactment, establishing rates for the transportation of 
persons or property by railroad that will not admit of the carrier 
earning such compensation as, under all the circumstances, is just 
to it and to the public, would deprive such carrier of its property 
without due process of law, and deny to it the equal protection of 
the laws, and would, therefore, be repugnant to the fourteenth 
amendment of the constitution of the United States. 

"3. While rates for the transportation of persons and property 
within the limits of a state are primarily for its determination, the 
question whether they are so unreasonably low as to deprive the 



332 STREET RAILWAY LAW. 

carrier of its property without such compensation as the consti- 
tution secures, and, therefore without due process of law, cannot 
be so conclusively determined by the legislature of the state, or 
by regulations adopted under its authority that the matter may not 
become the subject of judicial inquiry." 

And this opinion reviews the line of decisions upon the subject 
and clearly approves the application of the same doctrine to legis- 
lative regulation of charges, over toll-roads, in Covington, etc.. 
Turnpike Co. v. Sandford, 164 U. S., 578, 594. Therefore it must 
be regarded as established beyond question that the power to 
regulate the rates of fare, which is here assumed to rest in the 
municipality, is subject to these limitations: (i) That there is 
reasonable need on the part of the public, considering the nature 
and extent of the service, or lower rates and better terms than 
those existing. (2) That the rates and terms fixed by the ordi- 
nance are not clearly unreasonable in view of all the conditions. 
Neither of these considerations is independent of the other, and, 
although the public interest is of the first importance, the test is 
not what is desirable upon the part of either, but what is reason- 
able in respect of the rights of both. As stated in Smyth v. Ames, 
supra: "What the company is entitled to ask is a fair return 
upon the value of that which it employs for the public convenience. 
On the other hand, what the public is entitled to demand is that 
no more be exacted from it for the use of the public highways 
than the service rendered by it is reasonably worth." So in Cov- 
ington, etc., Turnpike Co. v. Sandford, supra, it is clearly held, 
in the same view of mutual consideration, that it is neither the 
right of the corporation to subject the public "to unreasonable 
rates in order simply that stockholders may earn dividends," nor 
of the public to have the use of the conveniences thus furnished, 
except "upon payment of such tolls as in view of the nature and 
value of the service rendered by the company are reasonable"; but 
that "each case must depend upon its special facts"; and the 
reasonableness of rates must be measured by all the conditions, 
including, of course, the reasonable cost of operation and of main- 
tenance "in good condition for public use, and the amount which 
may have been really and necessarily invested in the enterprise." 

The difficulties presented in this case do not therefore rest in 
any doubt as to the general principles which must be observed, 
nor in ascertaining the actual facts disclosed by the testimony as 
a whole, so far as material to this controversy. Although the 
testimony on the part of complainant makes a volume of 1,44s 
printed pages, and that of the defendant 163 pages, the only sub- 
stantial contentions of fact relate to items of expenditure and 
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claims of credit, by way of depreciation presented on behalf of 
the complainant, as entering into the showing of net revenue, 
and to the present or reproduction value of the plant. And it 
may be remarked in passing that this testimony is so well classi- 
fied and indexed with such fair summaries in the briefs that the 
task of examination has been materially lightened. But the sole 
embarrassment in the inquiry arises from the wide divergence 
which appears between the actual and undisputed amount of the 
cash investment in the undertaking and the estimates on either 
hand of the amounts for which the entire plant could now be 
reproduced, in the view that the line of authorities referred to do 
not attempt to define or specify an exact measure or state of 
valuation, and leave it within the principles stated, that "each 
case must depend upon its special facts." Therefore, the two-fold 
inquiries of reasonableness above indicated are of mixed law and 
fact and start with the presumption in favor of the ordinance (i) 
that the prevaihng rates exacted too much from the public, and 
(2) that those prescribed are reasonable. 

I. Are the terms and rates fixed by the company excessive 
demands upon the public in view of the service rendered? The 
Milwaukee Street Railway Company, of which the complainant 
is the successor in interest, was organized in December, 1890, for 
the purpose of establishing an electric street railway system which 
should cover the entire field for the city of Milwaukee. There 
were then in operation five distinct lines, owned separately, oper- 
ated mainly by horse or mule power, each charging separate fares 
and having no system .of transfers. It is conceded that the service 
was slow and antiquated, was not well arranged for the wants of 
the city, and was generally inadequate and unsatisfactory. As 
the old lines occupied the principal thoroughfares, and the public 
interest prevented the allowance of double Hues in such streets, 
the improvement could not be made eflfective unless those lines 
were purchased or in some manner brought into the proposed 
system. They were gradually acquired, at prices v/hich may appear 
excessive when measured by results, and during the ensuing period 
of about three years the work of installing the nevif system was 
carried on, involving an entire reconstruction and rearrangement 
of the old lines and extensions, new and improved equipments 
throughout, at an expenditure of over $3,000,000, aside from the 
cost of the old lines. As a result, at the time the ordinance was 
adopted, the mileage of tracks had increased from the previous 
aggregate of no miles to 142.89 miles, reaching every section of 
the city with shorter and better routes, and furnishing 38 transfer 
points, with a universal transfer system — a feature of special value 
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to the public, as a single fare of 5 cents gives a maximum length 
of ride more than double the old arrangement; the service was 
improved in speed and regularity so per cent or more, with better 
cars and less inconvenience, and it appears beyond question that 
it was generally more satisfactory and economical from the stand- 
point of the public. In other words, the service was materially 
enhanced in its value to the public, without any increase in either 
normal or maximum charges, affording rides for 5 cents which 
had previously cost two, and even three, fares; and against all 
these advantages there appears only a single benefit extended 
by three out of the five constituent companies which is not given, 
under the new arrangement, namely, in the sale of commutation 
tickets — an omission for which there seems to be plausible excuse 
and offset in the universal system of transfers, aside from the other 
advantages. Surely, therefore, no imposition upon the public 
appears through any comparison between the old and the new 
service and rates. Nor does it find any countenance in comparison 
with either service or rates which prevail in other cities, for it is 
shown in this record, and is undisputed, that the 5-cent rate is 
almost universal; that commutations are exceptional in cities of 
like class, and arise out of exceptional conditions which are not 
fairly applicable here; and that instances of lower rates are so 
clearly exceptional that they cannot have force for any affirmative 
showing of reasonableness in the instant case. Nevertheless, with 
the burden of proof on the defendant, these considerations are not 
controlling, unless it further appears that the earnings of the 
company are insufficient, in view of the amount which may justly 
be regarded as the investment in the undertaking to warrant the 
making of rates and terms which are more advantageous to the, 
public. The interests of the pubhc in its highways are paramount, 
and, if the service can reasonably be afforded more cheaply in 
Milwaukee than in other cities of like class, the community is 
entitled to the just benefit of any possible conditions which may 
tend to that result. The issue in that regard must be met under 
the second branch of inquiry, but I am clearly satified that this 
first question must be answered in favor of the complainant, if the 
evidence sustains its claim that lower rates would be confiscatory, 
and not compensatory. 

2. Are the earnings of the property insufficient, in view of all 
the conditions, to justify this reduction in the rates of fare? 
Solution of this inquiry depends upon the showing (l) of earning 
capacity at existing rates and (2) of the "amount really and neces- 
sarily invested in the enterprise," and upon the conclusion (3) 
whether the ratio of return upon the investment is excessive. In 
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the statements which are referred to both parties have adopted a 
ratio, so far as necessary, to separate the electric-lighting plant 
owned by the complainant, so that the statements which follow 
relate exclusively to the street railway plant, except where other- 
wise mentioned. 

(i) The question of earning capacity is confined by the testi- 
mony to the results of three years' operation, being after the 
system was fairly installed and inclusive of the year in which the 
ordinance was adopted — namely, 1894, 1895 and i8g6. It is sug- 
gested on behalf of the defendant that these years were excep- 
tional, for one cause and another, and are not a fair criterion for 
future earnings under more favorable circumstances, but the sug- 
gestion is without force in this case, because the ordinance oper- 
ates upon these very conditions, and must, of course, be predicated 
upon them — upon existing facts and not upon mere future possi- 
bilities — and so determined the instant case, cannot affect rights 
under new conditions. 

The proofs on the part of the complainant furnish in detail from 
the books of account the gross earnings, the various items of 
expense and of charges for which deduction is claimed, excluding 
any payment^ of, or allowance for, interest on the bonded indebted- 
ness, and state the net earnings as follows: 

In 1894 $ 64.868.77 

In 1895 269,202.30 

In 1896 100,628.81 

For this showing, it appears that deduction of $247,324.88 is 
made in 1894 for "depreciation," being the amount apportioned 
in that year to meet the alleged annual loss by physical deprecia- 
tion of the plant, to keep the capital intact. No such deduction is 
made in 1895 and 1896, because not shown in the books, although 
it is insisted that like credit i^ due in each year for the purposes 
of this case. 

The defandant concedes the correctness of the showing as to 
the gross earnings, but disputes certain large items, for which 
deductions are made in the above statement, corrects some items 
and denies that any allowance should be made for depreciation. 
Aside from the fact that report and statements of financial condi- 
tion made from time to time by the company omit many of the 
deductions here asserted, these contentions on the part of the 
defendant rest solely upon the books of account kept by the com- 
pany, and the testimony of Mr. DeGrasse, stating his conclusions 
as an expert accountant from examination of such books, with the 
following result as to net earnings: 
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In iSy.i $387,074.70 

In 1895 479.621. II 

In 1896 66,520.99 

But this total for 1896 erroneously includes an allowance of 
$160,550 paid for interest on bonds, which should tc excluded on 
the basis assumed, and would make the net earnings for that year, 
on his computation, $227,070.99. In this statement, the allowance 
for depreciation in 1894 is excluded by Mr. DeGrasse, because that 
item was, in fact, charged ofif upon change in the system of book- 
keeping. He also excludes large amounts of undoubted expendi- 
tures, upon the hypothesis that they belong to "construction ac- 
count"; as covering permanent improvements, and not to "ex- 
pense of maintenance," as stated; rejects certain payments as 
accruing on account of previous years; and certain sums appor- 
tioned and charged off to meet damage claims; and makes correc- 
tion as to taxes, for which the book entries were made in advance 
upon estimates by way of apportioning the expenses of the year, 
pending litigation and other causes. However valuable this testi- 
mony is for analysis of the bookkeeping methods and for correc- 
tion of certain charges, it is clearly insufficient, without other 
support, to contradict the undisputed testimony, both positive and 
expert, on the part of complainant, which verifies substantially its 
contention upon the disputed subjects of deduction; namely, that 
the expenditures so charged were largely, if not wholly, of such 
nature as to justify deduction for "maintenance"; and that depre- 
ciation is a well-recognized fact in all such plants, for which allow- 
ance must be made to save the capital from impairment, without 
regard to any question of its entry upon the books. 

Making allowances for maintenance alone in accordance with 
the analysis presented by the expert witnesses Goodspeed, Coffin, 
McAdoo and Beggs, taking in each instance the estimate most 
favorable to the defendant, I am satisfied that the defendant's 
claim of net earnings must be materially reduced, and that the 
largest amounts which can be assumed upon its theory exclttdiiig 
any allowance for depreciation, except that for 1894 the "mainte- 
nance" allowance is increased as indicated by all the witnesses, was 
necessary, would be approximately: 

In 1894 $230,000 

In 1895 340000 

In 1896 .-. . 1 15000 

Xotal ?6n'5,ooo 

Making the average earnings per year, say, $2io 333. 
In reference to the element of depreciation, the witness Beggs 
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gives the following lucid explanation: "I think experience has 
demonstrated that the utmost life that can be expected from the 
best roadbed that can be laid today would be, at the outside, lO 
to 12 years, when it would have to be almost entirely renewed. 
The Milwaukee company is in that condition today, which, because 
of the different periods that the track went down, and due to the 
fact that it was not all put down at one time, that it could now 
commence — must of necessity commence — to lay about 12 miles 
of track annually, being about one-twelfth of its total mileage, and 
will be required, whether it wishes to or not, to lay that amount 
annually hereafter, and will thereby be keeping the tracks fairly 
up to the standard. The same applies, I might say, to the equip- 
ment; in my estimate I have calculated that the Milwaukee com- 
pany must do this year, which, as a matter of fact it is doing, 
what it did last year; in other words, put on not less than 20 of 
the most modern, best-constructed equipments, thereby keeping 
its standard up to the minimum it has now, of 240 equipments; 
because I think it is fair to assume that the average life of the 
double equipment taken as a whole will not exceed 12 years; the 
hfe of the motor being somewhat less than that, and that of the 
car we hope may exceed it possibly several years; I mean the car 
bodies, but that, in the main, we hope that we will get an average 
life of twelve years out of them; so, taking 20 equipments annually, 
you would keep to your standard of 240 equipments, which is abso- 
lutely necessary to maintain, to operate the Milwaukee Street Rail- 
way; I mean, cars complete with motors and complete electrical 
equipment." 

For the causes thus stated, within general rules which are well 
known, it is manifest that this element must be taken into account" 
before it can be determined that earnings derived from a plant 
are excessive; and in the same line there is much force in the 
argument of counsel that consideration should also be given to 
the factor of depreciation by amortization of franchises, as all the 
franchises in question terminate in the year 1924. The latter, if 
aiicwtd, would be a matter of simple computation, but a just 
treasure, of physical depreciation seems, to some extent, although 
only partially, involved in provisions for-maintenpnce; and, whilst 
the testimony is very full and instructive upon this subject, it does 
not save from serious difficulties in the way of stating a definite 
ratio or sum fer such allowance. I am, however, clearly of the 
opinion that neither of these elements is essential to the determi- 
nation of this case, upon any aspect presented by the testimony, 
and leave it so far open that it may serve as an important factor 
of safety in either view. 
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(2) As to valuation: For purposes of the company the value 
of property, including both railway and lighting plants, appears 
to have been placed at $14,250,000, represented by the issue of 
bonds for $7,250,000; preferred stock, $3,500,000, and common stock, 
$3i5oo,ooo; but this aggregate was clearly excessive, after excluding 
the electric lighting department, and on no view can it be taken as 
the basis for the present consideration. The statements of the 
actual cost of the constituent street-railway properties, including 
the cash investment for improvements, are necessarily compli- 
cated from the fact that payment were partly made in stocks and 
bonds, and the aggregate amount varies according to the ratio 
of valuation placed upon the bonds alone, in two statements, on 
which the stock is excluded, and in one statement, which values 
both stock and bonds — the minimum being $9,024,107.85, and the 
maximum $11,313,829.84. The former amount was subsequently 
modified (p. 465, Complainant's Proof), making the statement of 
cost $8,885,644.17, and as this excludes any valuation of stock, and 
places the value of the bonds at the discount which was agreed 
upon between the parties, and which also seems fair, it may justly 
be taken as representing the true amount invested. But adoption 
of this purchase amount does not meet the issue, as it is the value 
of the investment, and not the amount paid, which must control. 
On the other hand, both parties introduce testimony placing valua- 
tions upon the various items of the plant as it exists in fact, upon 
the basis of its reproduction value. This amount, as stated by 
the witnesses for complainant, aggregates $5,153,287.76; whilst on 
the face of defendant's proofs the value of the tracks and equipment 
.is placed at $2,358,799, the real estate and buildings being valued 
separately, and the highest valuation of the real estate being $236,- 
949, and of the buildings $208,449, making the aggregate $2,804,197. 
It appears, however, that these estimates on behalf of the defendant 
omit 2"} miles of track, many parcels of real estate, and other 
items so that counsel for defendant concedes that this aggregate 
should be increased to $3,679,631. The wide difference in these 
amounts is mainly due to divergence in the estimates upon tracks 
and equipment, as the amounts on real estate and buildings, after 
allowance for the omissions, would appear higher on the valuation 
submitted by the defendant than those of the other side. For the 
valuation of tracks and equipment the defendant relies upon the 
estimate made by Mr. Partenheimer, a witness of apparent ability 
and experience as a street-railway contractor engaged in business 
at Chicago, but his examination of the plant was cursory, being 
made within three days, and could not give the detailed informa- 
tion upon which a just estimate for this injuiry must be based. 
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and it is conceded that he left out of consideration many important 
items (aside from the error of mileage), which should enter in and 
would greatly increase his amount. Both upon its face and by 
reference to other sources of information this estimate is far below 
any fair valuation for the purpose in view, either at the sum stated 
by the witness, or with the additions conceded on behalf of defend- 
ant, the former amount being in fact $320,000 short of the actual 
cash expenditures by the company for construction and equip- 
ment. Opposed to this the estimate for complainant is made by 
Mr. Clark, an expert of distinction in this line, who gave weeks 
to the examination, with the aid of a corps of assistants, and 
presents the results in detailed statements, so that his testimony 
and estimates impress me as well founded; and they are supple- 
mented and supported by the testimony of Mr. Coffin, Mr. Payne 
and other witnesses, and by comparative showing of mileage valua- 
tions in Massachusetts which appear in the noteworthy system of 
reports published by that state. I am satisfied that the propertjt 
of complainant represents a value, based solely upon the cost of 
reproduction, exceeding five million dollars. And I am further 
satisfied that this amount is not the true measure of the value of 
the investment in the enterprise. It leaves out of consideration 
any allowance for necessary and reasonable investment in purchase 
of the old lines and equipments, which were indispensable to the 
contemplated improvement, but of which a large part was of such 
a nature that it does not count in the final inventory. No allow- 
ance enters in for the large investment arising out of the then 
comparatively new state of the art of electric railways for a large 
system, having reference to electrical equipment, weight of rails, 
character of cars and the like — of which striking instance appears 
in the fact that the electric motor which then cost about $2,500 
can now be obtained for $800; so that work of this class was in 
the experimental stage in many respects, and the expenditures 
by the pioneer in the undertaking may not fairly be gaged by 
the present cost of reproduction. Of the five million dollars and 
over paid for the acquisition of the old lines it would be difficult, 
if not impossible, from the testimony, to arrive at any fair approxi- 
mation of the share or amount of tangible property which enters 
into the valuation in this inventory. It does appear that the road- 
ways required reconstruction with new rails and paving; and that 
the amount stated was actually paid by the investors is undisputed, 
making their investment nearly nine million dollars. How much 
of this may be defined or apportioned as the amount which was 
both "really and necessarily invested in the enterprise" (vide Cov- 
ington, etc., Turnpike Co. vs. Sanford, supra), I have not attempted 
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to ascertain, except to this extent, that I am clearly of opinion 
that at least two million dollars of these preliminary expenditures 
are entitled to equitable consideration, as so invested beyond the 
reproduction value, if the valuation of the investment is not other- 
wise found sufficient for all the purposes of this case; but no 
opinion is expressed in reference to the remaining $1,885,644. 

(3) The final inquiry whether the net earnings shown are in 
excess of or equal to a just return upon the investment, presents 
no serious difficulty under the premises above stated. 

Assuming five million dollars as the basis of investment the 
ratio of earnings would be as follows: (i) At the extreme com- 
putations of defendant the yearly average would be $364,000, which 
would yield 7.2 per cent; (2) at the complainant's figures, after 
adding the corrections for taxes, the return would be 3.3 per cent; 
(3) at the amounts which are above stated as my deductions from 
the testimony, the yearly average being $228,333, would make 4.5 
per cent. 

Assuming seven million dollars as the basis, the ratio of earnings 
would be upon each of said version as follows: For the first, 5.2 
l)er cent; for the second, 2.3 per cent; for the third, 3.2 per cent. 

The interest rate fixed in the bonds issued by the company is 
S per cent; the rate which prevails in this market, as shown by 
the uncontroverted testimony, is 6 per cent for real estate mort- 
gages and like securities. If the five million basis be adopted, 
surely a better rate must be afforded for the risks of investment 
than can be obtained on securities of this class, in which there 
is no risk. Upon the basis of seven million, which is more logical 
and just, the S per cent named in the bonds is clearly not excessive, 
and should be accepted by a court of equity as the miiimum of 
allowance; and even upon the defendant's partial showing the return 
would be less than one-quarter per cent above that, with the large 
margin for depreciation left out of account. 

I am of opinion that the testimony is not only convincing in 
support of the material allegations of the bill, but is uncontra- 
dicted and conclusive that the improved service received by the 
public, with the universal system of transfers, is well worth the 
5 cent rate charged therefor; that the company has not received 
earnings in excess of an equitable allowance to the investors for 
the means necessarily invested in furnishing such service; that 
enforcement of the ordinance would deprive complainants of prop- 
erty rights by preventing reasonable compensation for its service; 
and that, therefore, the ordinance clearly violates the constitution 
of the United States and is invalid. Decree must enter accord- 
ingly, and for an injunction as prayed in the bill. 



ERRATA. 



Page 137. Sixth line from bottom, read "rightly excluded" 

instead of "rigidly excluded." 
Page 247. In title, read " turntable " instead of "turnpike." 
Page 297. Eighth line of Holloway v. Pasadena & Pacific Ry., 

read " sufficient " instead of " insufficient." 
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Franchise, proper party to sue holder of assignment of 207 

Franchise resolution requiring connection with another road.. 160 

Franchise, validity of ordinance extending 289 

Franchise, while property, in nature but a permit 272 

Franchise with reserved power of revocation construed 243 

Freight and express business, doing some of 114 

Freight and express matter, right to operate cars to carry 93 

Freight, validity of Wisconsin provision as to carrying 289 

Gong, duty of sounding when it will lessen danger to public. .288 
Gong, failure to sound 145, 147 



X STREET RAILWAY LAW. 

Gong, incidental significance of omission to sound 178 

Gong sounded may be expected to stop turning towards track.. 196 

Gong, sounding when likely to frighten team 268 

Grade crossing, duty to avoid even if others have more trains.. 33 

Grade crossing, relative to settlement of question of 184 

Grading of country road, franchise construed as to 175 

Grant, disguised franchise, right of taxpayer to contest 225 

Grant may not be impaired by construction by ordinance 20S 

Grant, reservation in of right to condemn portions of line 256 

Guaranty, liability on for plans and engineer's services 144 

Guard wires on bridge which boys climb over girders of 295 

Guy wire, broken, electricity not believed to enter car by 87 

Hand rail, not necessarily negligence not to use 164 

Hand rail, whether passenger on platform should use 65 

Headliglit, condition of not provable by later observations 260 

Highway, country, unsettled about right to use 279 

Highway, liability under special contract to keep safe 222 

Horses, care required to avoid frightening 268 

Horses, frightened, not always duty to stop car approaching. .105 

Horses, frightening by splashing through water 49 

Horses left alone at night near track, what may be assumed. .. .231 
Horses, not liable for frightening by mere rapid approach to. .. .141 
Horses partially beyond control, driving upon exposed track. ... 31 

Horses, runaway, are not to be expected by motorraen 29 

Hose, liability in laying across street to tank car 206 

House not injured by cars passing over switch 105 

Improvements, street, ordinance fixes liability for 13 

Incorporation as railroad for passengers only not allowed 262 

Indecent and insulting language of employe, liability for 147 

Indecent conduct, kissing and hugging on street cars 78 

Injunction against condemnation of track, necessary party to.. 234 
Injunction, against trespassing on telephone company's rights.. 9 
Injunction, contract not to extend tracks not enforceable by. ...245 

Injunction, discretionary legislation not subject to 198 

Injunction, immaterial injury to trees not subject for 261 

Injunction, neither abutter nor steam road entitled to 220 

Injunction, none after compensation for right to use tracks.... 56 
Injunction, none against erection of somewhat low subway. .. .131 

Injunction not granted against city building tunnel 221 

Injunction, right of abutter to 291 

Injunction to prevent construction under invalid ordinance. .. .179 

Interest, contract construed to be for reasonable 143 

Intermeddlers, liability for acts of 58 



STREET RAILWAY LAW. xi 

Intoxicated passenger, where may be left 184 

Intoxication of passenger thrown from car, right to show 182 

Jerk, defective car making when, starting, liability for 201 

Jerk, liability for when closely following another car 64 

Jerk, must know car usually starts or stops with some 52 

Jerk throwing passenger from car evidence of negligence 156 

Joint liability, traction has none with gas company 220 

Joint operators of line, liable as 35 

Jury system, duty of court to correct abuses of 68 

Lease, annulment of > 38 

Lease of tunnel built by city, validity of 221 

Leasing of roads to motor power companies, in Pennsylvania. .120 

Lessee, sufficient statement of power of to lay tracks 261 

Lessee, when not liable for license fees for running cars 167 

Lessor not liable for negligence of lessee 121 

License fees for running of cars, liability for 167 

License, making mileage tax condition of granting 26 

License tax, contract construed as exempting from, only 15 

Lien, attorney's, way aflfects settlement 154 

Lien, extent of liability on attorney's 278 

Line, liable as joint operators of 35 

Location, consent needed to change 249 

Location, temporary, validity of 208 

Looking and listening, duty of persons crossing street 30 

Looking and listening, injury to pedestrian not 186 

Looking and listening, necessity for a question of fact 259 

Looking and listening, no absolute rule requiring 195 

Looking and listening not necessarily duty of child 288 

Looking and listening, pausing apparently conjoined with 259 

Looking before crossing track, duty of, in man and boy 205 

Looking before leaving curb sufficient at crossing 116 

Looking both ways, bicyclist's duty of 233 

Looking, duty of, by woman about to cross track 17 

Looking for car before stepping from curb not enough 72 

Looking for car, duty of in thinly settled districts 263 

Looking for car from other direction, driver of vehicle not.... 136 

Looking out for car hidden by trees, duty of igs 

Loop, power of city to order location of changed 169 

Lurch of car at curve, injury to passenger from 211 

Mandamus, city may compel substitution of grooved rails by.. 253 

Mandamus proper remedy to compel operation of road 71 

Mandamus to enforce order for removal of track 292 



XU STREET RAILWAY LAW. 

Mandamus, when cannot be used to get crossing 121 

Mandamus, when duty to transfer may be enforced by 34 

Mortgage, claims which have preference over 44 

Mortgage, expense of rebuilding power house not superior to.. 182 

Mortgage subject to obligation to pave between tracks 174 

Mortgagee, suit of to enjoin condemnation of track 234 

Motorman away from post, liability for 262 

Motorman, care required of in ejecting trespassing boy 245 

Motorman, care required of to avoid frightening teams 268 

Motorman, duty as to children in street 51 

Motorman, duty of in going to meet another car 151 

Motorman, duty of on approach of fire department wagon 172 

Motorman, duty of on discovering child on step of platform. .. .164 

Motorman, duty of on opening front door and gate of car 277 

Motorman, duty of to avoid injuring person caught on track.. 114 

Motorman, duty of to bicyclist 48 

Motorman, duty of to control speed on down grade 10 

Motorman, duty of where children appear in road near school. .226 
Motorman, duty of where vehicle cannot be turned off track. .. .294 

Motorman, duty of where vehicle is proceeding near track 293 

Motorman, duty seeing object that proves to be human being. . .293 

Motorman, duty when child is likely to go upon track 270 

Motorman insulting passenger, liability for 148 

Motorman must make every exertion to avoid accident 186 

Motorman must use care according to slipperiness of track 261 

Motorman not required to be on lookout for runaway horses.. 29 
Motorman or driver of car must be prepared for emergencies. .111 
Motorman, right to assume dogs will take care of themselves. .236 
Motorman, right to expect turning out for car, and duty of. ..236 

Motorman, steam railway track a danger signal to 301 

Motorman throwing stone to frighten away boys 128 

Motorman, vigilance required of to discover objects on track. . 59 
Motorman, what may assume as to horse left alone near track. 230 

Motive power, kind of does not make liable for collision 271 

Motor power companies, leasing of roads to, in Pennsylvania. .120 

Mules, care required in operating car drawn by 150 

Municipality cannot authorize taking private property 211 

Municipality not empowered to require vestibules 258 

Municipality, power of to order grooved rails substituted 252 

Municipality, power of vvith right of condemnation reserved. .. .256 
Municipal ownership ordinance, Detroit, validity of 312 

Negligence cannot be predicated on unexplained accident 233 

Negligence of contractor's employe, not responsible for 31 



STREET RAILWAY LAW. Xlll 

Negligence of driver of carriage not imputable to companion. .259 

Negligence, presumption of from collision between cars yj 

Negligence, test of in not having second man on car 149 

Negligence, unusual speed without warning at crossing is 231 

Newsboy not a passenger 251 

Noise of power plants, usual, not actionable 152 

Notice from authorities, duty to repair streets without 132 

Notice of litigation necessary to bind purchasers of road 248 

Notice where another car is stopped or moving slowly 158 

Nuisance, waiting room obstructing view not 117 

Obstruction, broken-down wagon 56 

Obstruction, duty to keep tracks from becoming 283 

Obstruction from stopping of delivery wagon 62 

Obstruction, milk wagon left standing on track 127 

Obstruction of highway by laying hose across to tank car. . . .206 

Obstruction of highway with pile of rails, liability for 61 

Obstruction of track by express wagon while being unloaded. .246 

Obstruction to construction, leaving street for 212 

Occupation tax, power of city to impose 302 

Operation of road, cannot abandon 70 

Ordinance, accepted, controls liability for improvements 13 

Ordinance, accepted, provision in as to fares is obligatory 18 

Ordinance authorizing acquisition of existing roads 272 

Ordinance, Detroit municipal ownership, validity of 312 

Ordinance exacting license fees, requirements of 167 

Ordinance extending franchises, validity of 289 

Ordinance, inference of acceptance from giving of bonds 159 

Ordinance locating route no authority for condemnation 267 

Ordinance, Milwaukee 4-cent fare, validity of 329 

Ordinance not to impair contract by construction of grant 205 

Ordinance relative to running cars after midnight, New York. .239 

Ordinance relative to transfers, validity of 306 

Ordinance re.quiring checking up at crossings not for cars 138 

Ordinance requiring substitution of grooved rails upheld 253 

Ordinance requiring vestibules not authorized 258 

Ordinance, ultra vires, accepted, makes binding contract 28 

Ordinance, void, injunction to prevent construction under 179 

Ordinance, when does not create civil liability to citizens 260 

Ordinance with regard to location of track construed 249 

Packages, rule against carrying cumbersome or dangerous. .. .166 

Packages, standing passenger carrying in right hand 211 

Passenger, arrest of procured by conductor 238 

Passenger, boy, in gripman's aisle of crowded car, duty to 48 



XIV STREET RAILWAY LAW. 

Passenger, care that must be exercised for safety of no 

Passenger, degree of care required as to 56, yy, 228 

Passenger, duty of anticipating desires and actions of 286 

Passenger, duty to includes guaranty of respectful treatment. . .147 

Passenger, duty to, though not insurer of 191 

Passenger entitled to take two steps onto car in safety 177 

Passenger, exposure to danger from overcrowding car 131 

Passenger, forbidding carrying live animal 250 

Passenger has no right to change from one car to another.... 36 

Passenger, indecent conduct of .' 78 

Passenger, infirm, injury of while boarding car 133 

Passenger, injury of by conductor trying to get on platform. ... 39 
Passenger, injury of in collision with fire department wagon. . . .172 

Passenger, injury of riding on footboard, by structure 138 

Passenger, injury to arm of passing car on switch 265 

Passenger, injury to while riding on rear bumper 292 

Passenger, inside of car is proper place for 41 

Passenger, intended, a boy, riding in place of danger 21 

Passenger, intended, crossing in front of approaching car 298 

Passenger, intoxicated, where may be left 184 

Passenger leaving seat inside car to stand upon platform 22 

Passenger, liability for shock of on metal doorsill 304 

Passenger must know car usually starts or stops with jerk.... 52 

Passenger must know rule to be bound by it 91 

Passenger, new, on running board, duty of and to, passing van . 162 

Passenger, newsboy not a ' 251 

Passenger not required to exercise same care as conductor.... 16 
Passenger, one alighting from car and going behind it not.... 287 

Passenger on footboard takes risk of leaning back 266 

Passenger, person carried by destination and brought back.... 171 

Passenger, right of to rely on place of stopping being safe 263 

Passenger, rights and assumed inconveniences of on holidays. .276 

Passenger, rights of remonstrating or even insulting 170 

Passenger, rights under wrongly punched transfer ticket 122 

Passenger, rules against carrying certain articles by 166 

Passenger seated on car steps, injury to 297 

Passenger should follow reasonable instructions of conductor.. 23 

Passenger, starting car before infant is seated 294 

Passenger, starting without seeing coming or on steps 305 

Passenger, through, right to ride at local rates g8 

Passenger, transfer, duty to when coming within reach of car. . 57 

Passenger, when a person ceases to be, and care required 237 

Passenger, when no punitive damages for ejection of 76 

Passenger, woman, entitled to time to clear skirts from car.... 304 



STREET RAILWAY LAW. XV 

Passengers, separation of colored from white on one line 247 

Passes, assumption by new companies of agreements for 130 

Paving company's neglect, eflect of on duty as to street 264 

Paving, exemption from obligation to pave between tracks.... 8 

Paving, liability for 79 

Paving made condition to enjoyment of franchise 174 

Pedestrian attempting to cross in front of car 146 

Pedestrian, care required of. : 30, 72, 178, 205, 259 

Pedestrian, duty to turn out for cars 256 

Pedestrian, injury to by car run into barn without warning. .. .285 

Pedestrian, proof of care of required 7 

Pedestrian standing near track, suddenly trying to cross it.... 178 

Pedestrian, strength of, what motorman may expect as to 187 

Plaintiff, physical examination of in case in federal court 200 

Platform, conductor's place is on when car stops 238 

Platform, crowded, liability for conductor trying to get on.... 39 

Platform, going out onto before reaching destination 34 

Platform, passenger leaving seat inside car to stand upon 22 

Platform, riding on, or going upon preparatory to alighting. . . 64 

Platform, standing on 41 

Platform, woman going upon before car stops 52 

Pleading settlement by plaintiff, right of 246 

Pole, location of relative to convenience of abutter 284 

Pole, misplaced, liability for injury of conductor from 12 

Pole, pulling down on pedestrian 168 

Power house, can be prohibited from burning soft coal at.... 152 
Power house, expense of rebuilding not superior to mortgage. .182 

Power, kind of used, does not make a street railway ..164 

Power plant, usual noise of, not actionable 152 

Private property, when it may and may not be taken 211 

Promoter, validity of consents procured in advance by 249 

Railroad, "any railroad" held to include street railways 102 

Rails laid on turnpike, abutter cannot bring ejectment for 266 

Rails, liability for obstructing highway with pile of 61 

Rails, photographic and other evidence of projection of 73 

Rails, piling of in the street 32 

Rails, power of city to order substitution of grooved 252 

Rails, projection of unbeveled plank half an inch above 12 

Rails, right of appeal where change of is ordered 303 

Rails, title to passes with annexation 45 

Railway corporation, not assessable as 114 

Real property, private citizen cannot question right to hold... 108 
Receiver of street railway liable for death from negligence. .. .102 



XVI STREET RAILWAY LAW. 

Repair of streets, duty as to 254 

Repair of streets, duty of without notice from authorities 132 

Repairs directed by road commissioner, must make 55 

Reserved power of revocation by the legislature construed. .... .243 

Right of way, construction of limitation of use of land for.... 115 

Right of way, no paramount, at crossing 35 

Roadbed, liability for injuries caused by defects in 254 

Roadways improved at private expense, as to use of 89 

Route, change in authorized under New York law 51 

Rule against leaving car while in motion is reasonable 91 

Rule as to passengers carrying live animals, validity of 250 

Rule requiring passengers to board cars in transfer station. .. .274 
Rule separating colored from white passengers on one line.... 247 

Rules, court cannot lay down definite for managing cars 52 

Rules must be enforced in a reasonable manner 274 

Rules, right to make and enforce concerning transfers 216 

Rules that may be made against carrying certain articles 166 

Rules unknown to passenger, nonobservance of 91 

Running board, duty of one on to observe outside objects. .. .198 
Running board, duty where new passenger is on passing van.. 162 

Running board, going upon preparatory to alighting 56, 91 

Running board, injury by fixed structure of passenger riding on. 138 

Running board of open trolley car, riding on 109 

Running board, passenger on lakes risk of leaning back 266 

Running board, proper use of, and injury to passenger on 191 

Running board, riding on after giving up seat to woman 155 

Running board, starting car just after passenger has got on. . . . 95 

Settlement by plaintifif, right to plead 246 

Settlement, way attorney's lien affects 154 

Sewers, not exempted from special assessments for 219 

Signal, audible, duty to give , 171 

Signal, failure to give timely evidence of negligence 204 

Signal must be communicated by conductor to impose liability. 28 

Signal, mutual mistake of passenger and conductor as to 16 

Signal, premature giving or starting car without 281 

Signal to stop car, not to be assumed will be disregarded 298' 

Signal to stop, each passenger need not at transfer points 163 

Snow, care required in removal of 89, 227 

Snow, implied right to remove from tracks 88 

Special assessments, not exempted from for sewers 219 

Speed, boy running in front of car going at excessive 291 

Speed, dangerous, right to expect checked at cross walk 188 

Speed, distance for stopping a corroboration as to high 232 



STREET RAILWAY LAW. XVll 

Speed, down grade, court cannot give definite rules for 52 

Speed, duty to regulate to protect persons crossing tracks. . . .42, 43 

Speed, excessive, admissible evidence of 71 

Speed, excessive, what threw passenger through window 193 

Speed, frightening horse by rapid approach of car 141 

Speed, increasing when no notice of desire to alight given 173 

Speed limit in franchise ordinance, operation acceptance of. ...132 

Speed, need not be limited to same as other railroads 218 

Speed not provable by evidence of speed at other times.. 181, 299 
Speed of cars, opinion on, knowing wagon speed warrants. .. .219 

Speed, rate of, particularly on down grade 10 

Speed, right of intending passenger to expect customary 298 

Speed, slackening of not to be assumed for person on street. . 32 

Speed, slackening of, when not an invitation to alight 28 

Speed, 10 or 15 miles at curve, with passengers standing 211 

Starting car before infant passenger is seated .294 

Starting car, method of, liability for injury from 142 

Starting car prematurely 281 

Starting car too soon after passenger waited for team 143 

Starting car too soon, injuring infirm passenger 133 

Starting car with suddenness and violence ....no 

Starting of cars by intermeddlers 58 

Starting without seeing passenger coming or on steps 305 

Steam and street roads, charging two fares after union of 270 

Steam railroad, basis of jurisdiction to regulate crossing 98 

Steam railroad, crossing with extension, in New York 92 

Steam railroad not entitled to injunction 220 

Steam railroad, paralleling, in Connecticut 50 

Steam railroad, right to cross 184, 273 

Steam railroad track a danger signal to motorman 301 

Steps, injury to passenger seated on 297 

Stockholders not to sue holder of assignment of franchise 207 

Stockholders, vote is necessary to render liable on bonds 75 

Stock-trust certificates, no tax on 75 

Stopping car, care must be taken that it is at safe place 140 

Stopping car, conductor's place at time of is platform 238 

Stopping car, not until 130 feet, after collision 52 

Stopping car, requiring 80 feet for, confirms speed as high.... 232 

Stopping car, what is reasonable time a question for jury 113 

Stopping in 20 feet evidence of reasonable control 61 

Stopping in 57% feet, for speed of 10 miles an hour 233 

Stopping in 75 feet, court cannot tell speed from 97 

Stopping, right of passenger to rely on place of being safe 263 

Stopping suddenly slowly moving car not ground of liability. .153 



XVill STREET RAILWAY LAW. 

S'.icct, construction of statute authorizing two lines to use.... 280 

Street improvements, accounted property benefited by 79 

Street railroad, application of term 108 

Street railway, broker's right to commission for sale of 234 

Street railway, cannot incorporate under regular railroad act.. 262 

Street railway, character of, and route limitations 211 

Street railway, company both "railroad" and "transportation" . 127 

Street railway company, consolidated, how holds property 206 

Street railway, connection with after completion, what is 160 

Street railway, definition of and right to condemn land 267 

Street railway, delay of 10 years to build gross laches 15s 

Street railway, in favor of shortening time for construction. .. .156 

Street railway, kind of power used does not make 164 

Street railway, limitations attaching to power to construct 107 

Street railway, nature of not altered by carrying freight 114 

Street railway, no particular motive power essential to 244 

Street railway, not an additional servitude 220, 300 

Street railway, right to maintain is an interest in land 248 

Street railway taxable as real estate 248 

Street railways, electric, not "electric power lines" 176 

Street railways held included in term "any railroad" 102 

Street railways, where two different lines are to use street 280 

Streets, grant to use subject to police power i6g 

Streets, jurisdiction over 125 

Streets, liability on contract to keep in good order 264 

Streets must be maintained in reasonably safe condition 14 

Streets, rights of persons living upon 11 

Streets, telephone line and electric railway on same 9 

Subway, no injunction against erection of one somewhat low.. 131 

Sweeper, care required in operating to remove snow 227 

Switch, cars passing over, no injury to house 105 

Switch, cross-over, construction of 500 feet from given point. .292 

Switches, right to build will not cover double tracking 106 

Switchmen, right to select, as between companies 25 

Switch tender, risks assumed by 39 

Taxation, not exempted from special assessments for sewers. .. .219 

Taxation of street railway is as real estate 248 

Taxation, town could not exempt from 15 

Tax, mileage, discrimination in imposition of 27 

Tax, mileage, making it condition of granting licenses 26 

Tax, none on stock-trust certificates 75 

Tax not to be assessed as against a "railway corporation" 114 

Tax, occupation, power of city to impose 302 



STREET RAILWAY LAW. XiX 

Taxpayer, right of to contest disguised franchise grant 225 

Telephone and electric railway companies using same streets. . 9 

Temporary location, validity of 208 

Tickets, coupon, ejection of passenger too soon under 151 

Tickets, coupon, using 202 

Tickets, required sale of outside of corporate limits 202 

Tickets, transfer, misuse of 306 

Tolls, liability for after city acquires bridge stock 224 

Tower wagon, duty to man on 269 

Track, human being seen on but not recognized as such 190 

Track, sufficient diligence in maintaining....; 7 

Track, turning vehicle ofif one onto another to let car pass.... 297 

Tracks, condition in which they must be maintained 14 

Tracks, consent needed to change location, but not to take up. .249 

Tracks, double, cannnot be built under guise of switched 106 

Tjacks, drivers of vehicles upon at night must be alert 32 

Tracks, duty owed to everybody on, in cities 231 

Tracks, duty to keep from becoming an obstruction 283 

Tracks, entitled to use for own cars only 57 

Tracks, exemption from obligation to pave between 8 

Tracks, exposed, driving team partially beyond control upon. ... 31 

Tracks, leased intervening, extensions beyond, validity of 207 

Tracks, liability for injury caused by stone piled along 229 

Tracks, liability for leaving snow in banks on sides of 88 

Tracks, must know when slippery and take care accordingly. .261 

Tracks, negligent manner of driving hose cart across 262 

Tracks, no damages for authorized municipal removal of 163 

Tracks, no injunction after compensation for right to use 56 

Tracks not constructed according to approved plan, removal of.292 
Tracks, pedestrian, standing near, suddenly trying to cross.... 178 

Tracks, presumption that they are clear S9 

Tracks, riding bicycle between 47, tf] 

Tracks, right of people to cross between crossings 42 

Tracks, sufficient statement of power of lessee to lay 262 

Tracks, taking us does not show forfeiture of franchise 177 

Tracks, vigilance required of those who drive across 151 

Tracks, what is just compensation for use of 19 

Tracks, workmen on, extreme care must be exercised to protect. 196 

Transfer, erroneously punched, ejection of passenger on 216 

Transfer points akin to stations 163 

Transfer, reasonable regulation as to point of issue 129 

Transfer station, encouraging boarding cars in motion at 281 

Transfer station, requiring passengers to board cars in 274 

Transfer ticket, as to going on from short trip car without. .. .240 



XX STREET RAILWAY LAW. 

Transfer tickets, misuse of 306 

Transfer tickets, rights under wrongly punched 122 

Transfer tickets, unreasonable conditions in 124 

Transfer, when duty to may be enforced by mandamus 34 

Transfers can be used on cars of lines designated, only 181 

Transfers, lessee need not make as one contracting for road.... 73 

Transfers, need not give from first to later-acquired road 183 

Transfers, reasonableness and validity of ordinance as to 306 

Trees, immaterial injury of will not be enjoined ." 261 

Trees, shade, right to remove 300 

Trespasser, child S years old not 165 

Trespasser, when boy is, and is not 54 

Trip sheets not admissible in evidence 218 

Trolley pole catching in cable of derrick, not liable for 260 

Trolley fffcle, liability for breaking of, injuring passenger 57 

Trolley pole of car that is pushed should be tied down 172 

Trust deed, foreclosure of after a default, appertaining to 198 

Tunnel, power of state to direct city to build and let 221 

Turntable in front of property, damages for location of 247 

Vehicle, as to driver of looking back for car 187 

Vehicle attempting to cross in front of approaching car 213 

Vehicle, care required m driving across in advance of car 151 

Vehicle, covered, proceeding by side of track, duty as to 293 

Vehicle, driver of at night on track must be alert 32 

Vehicle, driver of at night not seeing car, presumption from. . . .119 

Vehicle, driver of drag responsible for collision 141 

Vehicle, driving into unnoticed sagging wire, on street 194 

Vehicle, duty of driver and others in to look out for cars.... 263 

Vehicle duty of driver to look back and avoid collision 187 

Vehicle, duty of to turn out for cars 256 

Vehicle, duty to where it cannot well be turned off track 294 

Vehicle, gong may be expected to stop turning towards track.. 196 
Vehicle, negligence of driver of not imputable to companion. .. .259 
Vehicle, right to cross track though car is approaching. .. .180, 279 
Vehicle standing between sidewalk and tracks, duty towards. .. .293 

Vehicle, turning to left onto other track to let car pass 297 

Vehicle used in delivering merchandise, rights of 62 

Vested right not conferred by silence of statute as to paving. . . 8 
Vestibules, city not empowered to require 258 

Waiting room obstructing view not a nuisance 117 

Warning, injury to pedestrian by car run into barn without .... 283 

Warning, none required for boys playing on sidewalk 171 

Warning required at night where rails are piled in street 32 



STREET RAILWAY LAW. XXI 

Wheel breaking not what threw passenger through window. .. .193 

Wires, guy, duty to keep properly insulated 214 

Wires, guy, strength required in 215 

Wires, sagging, liability when driven into unnoticed 194 

Wires, trolley, brakemen must look out for known sagging. .. .i8g 

Witnesses, act and admissions of interviewer of 292 

Witness, failure to call motorman or employe as 188 

Woman, no greater care required of than of man 168 

Workmen on track, extreme care must be exercised to protect. 196 



